TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH SOC TRANG Poc lap - Tw do - Hanh phuc

Ban 4n s6: 77/2023/DS-PT
Ngay: 28 - 4 - 2023
V/v “Tranh chap hop dong gép hui”
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH SOC TRANG

- Thanh phan Hgi dang xét xa phuc tham gém co:

Tham phdn - Chii toa phién toa: Ong Nguyén Hoang Thanh

Cdc Tham phéan: 1. Ong Pham Hung Nudi

2. Ong Nguyén Vin Toan

- Thuw ky phién toa: Ba Bang Thi Ngot — Thu ky Toa an nhan dan tinh Soc
Trang.

- Dgi dign Vign Kiém sat nhan dan tinh Séc Trang: Nguyén Thi Nhu
Huynh — Kiém sat vién tham gia phién toa.

Ngay 26 va 28 thang 4 nam 2023 tai try s¢ Toa an nhan dan tinh Soc Trang
Xét xur phuc tham cong khai vu én thy ly s0:207/2022/TLPT-DS ngay 17 thang 11
nam 2022 v¢é viéc “Tranh chap hop dong gop hui”.

Do ban 4n dan sy so tham s6 115/2022/DS-ST ngay 21/9/2022 cta Toa an
nhan dan huyén K& Sach, tinh So6c Trang bi khang cao.

Theo quyét dinh dua vu &n ra xét xtr phic tham so: 243/2022/QD-PT ngay
22 thang 11 nam 2022, Quyét dinh hodn phién toa s6 256/QP-ST ngay 16 thang
12 nam 2022 va Thong bao ma lai phién toa sé 44/2023/TB-TA ngay 27 thang 02
nam 2023 va Thong bao mo lai phién toa sé 90/2023/TB-TA-TDS ngay 10 thang
4 nam 2023 giita cac duong sy:

- Nguyén don: Ba Nguyén Thi My N, sinh nim 1970 (vang mit);
Dia chi: 4p T, thi tran C, huyén C, tinh So6c Trang.

Ngueoi dai dién theo iy quyén cua ba N: Ong Nguyén Vinh P, sinh nim
1983 (co mit).

Dia chi: 4p T, thi tran C, huyén C, tinh Soc Trang.

Nguoi bao vé quyen va loi ich hop phép ciia nguyén don Nhan: Ludt su
Huynh Anh T — Van phong luat su Huynh Anh T — Doan Luat su tinh S.

Pia chi: s6 G, duong N, khom A, Phuong B, thanh phé S, tinh Séc Tring.
- Bi don:

1.1 Ong Nguyén Vi P1, sinh nam 1981.

1.2 Ba Pham Thi Tuyét T1, sinh nim 1975.



Cung dia chi: s6 F, 4p H, xa D, huyén K, tinh Séc Tring.
Ngueoi dai dién theo iy quyén cia ba T1: Ba Nguyén Thi G (c6 mit)
Pia chi: s6 E C, duong H, phuong T, quan N, thanh phb Can tho.

Ngueoi bao v¢ quyén va lgi ich hop phép cho céc bi don P1 va T1: Luat su
Nguyen Truong T2, Van phong L, doan Luét su thanh pho C (vang mat)

Nguoi khang céo: Nguyén don Nguyén Thi My N va cac bi don Nguyén
Vi P1 va Pham Thi Tuyét T1.

NOI DUNG VU AN:

Pai dién uy quyén nguyén don Nguyén Thi My N 1a 6ng Nguyén Vinh P
trinh bay:

Do ¢6 mdi quan hé quen biét voi nhau vo chong anh Nguyén Vii P1 va chi
Pham Thi Tuyét T1 c6 to chirc gop hui va lam chi hui, chi Nguyén Thi My N ¢
tham gia rat nhiéu day hui ctia vo chong anh P1, chi T1 t6 chirc. Sau khi kiém tra
lai, chi N con tong cong 1a 10 chan hyi cua 05 day hui cua vo chong anh P1, chi
T1 t6 chirc. Cu thé nhu sau:

+ DAy hui thtr nhét: Trude day, trong don khoi kién, chi Nguyén Thi My N
trinh bay day hui thang 01/2011 am lich 1a chua chinh xéac. Do phia bi don khong
giao gidy giao kéo choi hui cho nguyén don ma chi biét khui 1an dau vao mua dau
ciia nam 2011, giao dong tir thang 01 dén thang 3. Do d6, d6i vai day hui nay
duoc xac dinh nhu sau: Hui mua (01 nam khui 03 14n) mé hui vao mua dau nim
2011 a&m lich (khoang thang 3/2011 &m lich), c6 24 ngudi phan, mdi phan
5.000.000 dong, tién hoa hong dau thao 1a 2.000.000d/phan. Chi N tham gia 02
phan, day hui nay d¢a méan vao thang 01/2019 am lich. Do chi N hét hui chét nén
duoc s tién 12 23 phan x 5.000.000 dong x 02 phan = 230.000.000 dong, trir tién
hoa hdng 4.000.000 ddng thi con lai 226.000.000 dong. cong véi 11.400.000
ddng d& dong du, tong sb tién con lai 1a: 237.400.000 dong (hai trim ba muoi bay
triéu bbn traim ngan dong).

+ Day hui tha hai: Hui mua (01 nam khui 03 1an) mé hui vao thang 6/2012
am lich, min vao thang 02/2020 am lich, c6 23 phan, mdi phan 10.000.000 ddng,
tién hoa hong dau thao 1a 4.000.000d/ phan. Chi N tham gia 02 phan va hét hui
chét nén duoc sb tién 12 22 phan x 10.000.000 dong x 02 phan = 440.000.000
dong, sau khi trir hoa hong dau thao 13 8.000.000 dong thi con lai 1a: 432.000.000
dong (b6n traim ba muoi hai triéu dong).

+ Day hui tha ba: Hyi mia (01 nam khui 03 1an) khui hui vao thang
11/2013 &m lich, man vao thang 7/2020 am lich, c¢6 21 phan, mdi phan
10.000.000 dong, tién hoa hong dau thao 13 4.000.000d/ phan. Chi N tham gia 02
phan va hét hui chot nén duogc s6 tién 1a 20 phan x 10.000.000 dong x 02 phan =
400.000.000 dong, sau khi trir hoa hdng dau thao 1a 8.000.000 ddng thi con lai 1a:
392.000.000 dong (ba trim chin muoi hai triéu dong).

+ DAy hyi tha tu: Hui mua (01 nam khui 03 1an), mé hui vao thang 11/2015
am lich, man hui vao thang 7/2021 am lich, c¢6 17 phan, moi phan



10.000.000d6ng, tién hoa hong dau thao 1a 4.000.000d/ phan. Chi N tham gia 02
phan va hét hui chot nén dugc s6 tién 1a 16 phan x 10.000.000 dong x 02 phan =
320.000.000 dong, sau khi trir hoa hong dau thao 1a 8.000.000 dong thi con lai 1a:
312.000.000 ddng (ba trim mudi hai triéu dong).

+ DAy hui thir ndm: Huyi thang mé vao thang 06/2016 am lich, c6 60 phan,
mdi phan 2.000.000 dong, tién hoa hong dau thao 1a 800.000 dong/ phan. Chi N
tham gia 02 phan, dd dong hui song duoc 46 ky véi sb tién 46 ky x 2.000.000
ddng x 02 phan = 192.000.000 dong. Do vo chdng anh P1 va chi T1 khéng giao
tién cac day hui truéc cho chi N nén cac bén xay ra tranh chap vi vay chi N dung
dong tién day hui thang nay.

Tai phién Toa hom nay, ngudi dai dién theo uy quyen caa chi Nguyén Thi
My N ¢6 y kién xin rat mot phan vé sé tién hui _yéu céu do theo don khai kién
ngay 16/12/2021, chi Nguyén Thi My N yéu cau sé tién hui 1a 1.664.000.000
ddng. S6 tién hui ma chi Nguyén Thi My N xin rGt mot phan vai so tién 1a
98.600.000 ddng.

Nhu vay, chi Nguyén Thi My N yéu cau sé tién cu thé cua tirng day hui
nhu sau:

Day hyi thir nhat yéu cau sé tién 237.400.000 ddng.
Day hui thtr hai yéu cau sé tién 432.000.000 dong.
Day hui thtr ba yéu cau sé tién 392.000.000 dong.
Day hui thtr tu yéu cau s6 tién 312.000.000 dong.
Day hui thtr nam yéu cau s6 tién 192.000.000 dong.
Cong chung 13 1.565.400.000 dong

Nay chi Nguyén Thi My N yéu cau anh Nguyen Vi P1 va chi Pham Thi
Tuyét T1 cung chiu trich nhiém tra sb tién hui con ng cong chung Ia:
1.565.400.000 déng. Xin rat lai mot phan yéu cau khoi kién voi sb tién 1a
98.600.000 dong.

Tai To tuong trinh ngay 19/01/2022 va cac loi khai c6 trong hd 50 vu an,
nguoi dai dién theo uy quyen cua bi don Nguyen Vi P1 va Pham Thi Tuyet T1 la
ong Tran Bwru Thinh D trinh bay:

+ Péi véi day hui thir 01: DAy hui mda nay chi Nguyén Thi My N cho 1a
khui vao thang 01/2011 am lich, hui man vao thang 01/2019 am lich va khi hui
méin vo chdng anh P1, chi T1 gdm thém 04 Ian hyi vai s6 tién: 40.000.000 dong
1a khong dting, chi N chi néi theo ¥ d6 ¢4 nhan ctia minh nhung hoan toan khong
dua ra bang ching nao.

Trong thoa thuan chung khi tham gia gita cac thanh vién, nguoi hét sé
nhan tién trong thoi gian cham nhat 15 (muoi 1dm) ngay tré lai (déy cling la nghia
vu cua to truong). Mat khac, néu chi N ndi hui man ma chi khong hay biét nén da
dong thém 04 1an sb tién 40.000.000 dong (mdi lan 10.000.000 dong) thi 1a bia
dat khong c6 can cw, vi néu nghi 1a chua man 1a con song, con sdng thi sao dong
t6i 10.000.000 dong.



Thuc chat day hui mua nay khui vao thang 3/2011 am lich, hui man vao
thang 12/2018 am lich, c6 24 phan, mdi phan 5.000.000 dong, 01 nam khui 03 1an
theo mua vu. Chi Nguyén Thi My N tham gia 02 phan va hét chét thanh tién 1a:
23 phan x 5.000.000 dong x 2 phan = 230.000.000 dong, trir dau thao 2 phan x
2.000.000 dong = 4.000.000 ddng, con lai 1a 226.000.000 dong.

Khi giao hui vao ngay 29/12/2018 am lich, vo chdng anh P1, chi T1 da trur
24.000.000 ddng ma chi N phai déng cho 04 chan hui séng (loai 10.000.000
ddng, bo tham 4 triéu ddéng, dong 6 triéu dong) cua 02 day hui mia mé thang
11/2013 &m lich va thang 11/2015 am lich; trir 8.000.000 ddng ma chi N phai
dong cho 02 thang hui chét ( 25/11/2018 am lich va ngay 25/12/2018 4m lich) cua
day hui thang mé ngay 25/05/2016 am lich, mdi thang 4.000.000 dong.

Nhu vay, s0 tien ma vg chong anh P1, chi T1 thyc té giao tién cho chi N 1a:
226.000.000 d‘éng — (tien can trir huyi: 24.000.000 dong + 8.000.000 dong) =
194.000.000 dong.

Do day hui mo ngay 25/05/2016 am lich con 02 ky nita m6i man
(25/01/2019 am lich va ngay 25/02/2019 am lich) nén chi N da lay tién va dong
dén man luén la 8.000.000 dong. Day hui m¢ ngay 25/5/2016 am lich xem nhu
xong.

Ca nam 2019 va 2020 am lich, v chong anh P1, chi T1 chi con gom tién
hui cua chi N 12 04 chan huyi séng ménh gia 10.000.000 dong/01 phan, mdi vu
gom 24.000.000 dong, tong gdm 06 vu dén thang 04/2021 am lich chi N da hot
hét 04 chan nay.

Ke tir ngdy hui méan dén nay (thang 12/2018 am lich) chi N khong c6 khiéu
nai gi vé viéc vo chong anh P1, chi T1 khong giao hui va nhiéu 1an chi N c6
nghia vu nop tién hui cho vg chong anh P1, chi T1, cho nén chi N néi anh P1, chi
T1 chua giao hui 1a hoan toan khong dung su that.

+ P6i véi day hui thir 02: Day hui mua nay vo chong anh P1, chi T1 c6
m& hui vao thang 6/2012 am lich, c6 23 ngudi tham gia, mdi phan 10.000.000
dong, 01 nam khui 03 1an theo mla vy, nhung dy nay anh P1, chi T1 khong moi
chi N tham gia vi vay, chi N khong c6 tham gia day hui nay nén khong co phat
sinh giao dich vé tién hui gitra cac bén. Néu chi N ndi c6 tham gia thi nghia vu
chimg minh 1a cua chi N.

+ Doi voi day hui thir 03: Chi N cho rang day hai mia m¢ thang 11/2013
am lich, c6 téng cong 21 ngudi tham gia, mdi phan 10.000.000 dong, 01 nim
khui 03 1an theo mua vy, chi N tham gia 02 phan 1a khong c6 that. Vi trong thang
11/2013 am lich, anh P1, chi T1 m¢ tdng cong 04 day hui: mdt day 5.000.000
ddng, 03 day 10.000.000 ddng. Chi N chi tham gia hai day 10.000.000 dong (01
day tham gia 01 phan) ¢ nhanh c6 sb lugng thanh vién 1a 24 ngudi, con day 21
nguoi chi N khong tham gia.

Hai day hui m¢ thang 11/2013 dm lich, man thang 8/2021 am lich, c6 24
ngudi tham gia, chi N tham gia mi day 01 phéan, da hét ca hai day vao ky tha 23
(thang 04/2021 am lich), vé6i so tién 1a: (02 day hui x 01 phan/day x 10.000.000



dong x 22 phan hui chét) + (02 day hui x 01 phan/day x 6.000.000 dong “tién hui
ky 23”) = 452.000.000 dong.

Ngay 01/05/2021 am lich, anh P1, chi T1 giao tién cho anh Lam Hoang T3
(ngudi nha cua chi N) s6 tién 1a: 424.000.000 d¢6ng sau khi trir ¢au thao 8.000.000
ddng va chi N dong ludn 20.000.000 dong cua ky chét hui th 24. anh Lam
Hoang T3 ky tén nhén tién.

~Anh P1va chi T1 xéc dinh chi N khong c6 tham gia day hui c6 21 ngudi.
Néu chi N néi c6 tham gia day 21 nguoi thi ¢c6 nghia vu ching minh 1a chi N ¢6
tham gia.

+ P4i véi day hui ther 04: Day hui mia khui vao thang 11/2015 am lich, hui
man vao thang 4/2021 am lich, c6 tong cong 17 ngudi tham gia, mdi phan
10.000.000 dong, 01 nam khui 03 1an theo mua vu. Chi N tham gia 02 phan. Day
hui nay chwa dén ngay khui thi chi N dién thoai hoi muon truéc nén anh P1, chi
T1 d& giao cho anh Lam Hoang T3 (nguoi nha ba N) vao ngay 04/04/2021 am
lich (thay vi dén ngay 16/04/2021 &m lich mai dén ngay khui hui), s6 tién anh P1,
chi T1 giao cu thé 1a: 02 phan x 16 ky hui x 10.000.000 d¢6ng — (8.000.000 ddng
dau thao — 24.000.000 ddng tién 4 chan hui séng vu truéc chua gom) =
288.000.000 dong. Anh Lam Hoang T3 ¢6 ky nhan.

Chi N thira nhan trong don khéi kién day hui nay c6 17 thanh vién, bat dau
tir thang 11/2015 &m lich thi theo tinh toan dén thang 04/2021 am lich da man,
nhung lai trinh bay dén thang 07/2021 am lich méi méan 1a nham bia ra mot day
hui khac khong c6 that dé chiém doat tién cua anh P1, chi T1.

+ Ddi véi day hui the 05: Chi N cho 14 ¢6 tham gia hai phan hui cua day
hui thang khui vao thang 06/2016 am lich, c6 téng cong 60 ngudi tham gia, ménh
gia mdi phan 2.000.000 dong. Trong lan géi gidy doi no va hoa giai ¢ ap thi chi N
ghi 14 hui m¢ vao thang 09/2016 am lich, nay don khoi kién doi lai thang 06/2016
am lich. Anh P1 va chi T1 khang dinh khéng c6 t6 chac day hui nao nhu vay, chi
N yéu ciu thi c6 nghia vu chimg minh dé Toa xem Xét.

Thue té chi N c¢6 tham gia hai chan day hui thang, khui ngay 25/05/2016
am lich, man 25/02/2019 am lich, ménh gia 2.000.000 déng/ngudi, c6 35 ngudi
tham gia, chi N da hét vao ngay 25/10/2018 am lich (khi d6 con 4 phan song) voi
s6 tién 1a: 129.600.000 ddng sau khi trir dau thao 1.600.000 ddng, anh P1 va chi
T1 da giao du cho chi N vao ngay 06/11/2018 am lich

Nhu vy, tir sau ngay 01/05/2021 am lich dén nay, mic du anh P1 va chi
T1 d4 thanh toan du s tién hui cho chi Nguyén Thi My N, giira hai bén khéng
con dinh déng gi vé tién bac nita nhung khong hiéu vi dong co, muc dich gi ma
ba N di cd tinh bia dit ra nhiéu cau chuyén nhu da trinh bay trén dé buoc vo
chdng anh P1 va chi T1 phai dua cho ba nhiing khoan tién hét sirc vo ly. Cho nén,
anh Nguyén Vii P1 va chi Pham Thi Tuyét T1 khong dong y theo noi dung khoi
Kién vé doi tién hui cua chi Nguyén Thi M§ N vi vo chong anh P1, chi T1 khong
con ng tién hui gi véi chi N nita do cac bén d3 thanh toan xong va da két thac
giao dich gop hui.



Tir nhitng phan tich trén, dé nghi Hoi dong xét xir khéng chap nhan toan bo
yéu cau khi kién ctia chi Nguyén Thi My N.

_ Bidon la chi Pham Thi Tuyét T1 thdng nhét theo 16i trinh bay ctia dng
Tran Btiru Thinh D da trinh bay, khong b6 sung gi.

Tai phién toa nguyén don Nguyén Thi My N xin rat mot phan yéu cau khai
kién véi s6 tién 13 98.600.000 dong.

* Sy viéc duoc Toa 4n nhan dan huyén Ké Sach, tinh Séc Trang thu ly va
giai quyét. Tai ban an dan sy so tham s 115/2022/DS-ST ngay 21/9/2022 cia
Tda an nhan dan huyén Ké Sach, tinh Séc Trang dd quyét dinh: Can ctr khoan 3
Piéu 26, diém a khoan 1 Piéu 35, diém a khoan 1 Piéu 39, khoan 2, Piéu 92,
Diéu 147, khoan 2, DBiéu 244, Diéu 271, Piéu 273 B luat t6 tung Dan su nim
2015;

Can ct Diéu 357, Diéu 468 va Diéu 471 B6 luat Dan sy nam 2015;

Cian ctt Nghi dinh 144/2006/ND-CP ngay 27/11/2006 ctia Chinh Phu: Vé
ho, hui, biéu, phuong;

Cén cu khoan 1, Diéu 27 Nghi dinh 19/2019/ND-CP ngay 19/02/2019 cua
Chinh Phu: V¢ ho, hui, biéu, phuong;

~ Can cir Nghi quyét s6 02/2020/NQ-HDTP ngay 24/9/2020 cua Hoi dong
Tham pha&n ToOa an nhan dan toi cao;

Cian cr Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
thuong vu Quoc hoi;

Xu:
1. Dinh chi xét xir mot phan yéu cau khai kién cia chi Nguyen Thi My N

vé viéc doi chi Pham Thi Tuyét T1 va anh Nguyén Vi Pl sb tién hui 1a
98.600.000 dong.

2. Chép nhan mot phén yéu cau cua chi Nguyén Thi My N. Budc chi Pham
Thi Tuyét T1 va anh Nguyén Vii P1 cung chiu trach nhiém thanh toan cho chi
Nguyén Thi My N s6 tién hui con no cong chung 1a 1.122.000.000 dong (mot ty
mot tram hai muoi hai triéu dong).

3. Khang chap nhan phan yéu cau cua chi Nguyén Thi My N doi chi Pham
Thi Tuyét T1 va anh Nguyén Vi P1 phai cung chiu trach nhiém thanh toan s6 tién
hui con ng 1a 432.000.000 dong va so tien hui dong dur 1a 11.400.000 dong.

* Ngoai ra, ban an con tuyén v€ an phi, lai suat cham thi hanh an va thong
bdo quyén khang cao cho cac duong su.

Ngay 04 thang 10 nim 2022 nguyén don Nguyén Thi My N c6 don khang
c40 voi ndi dung ban 4n so tham tuyén xu 1a khong khach quan, chua xem xét
danh gia hét cac chiing ctr trong hd so dbi véi day hui mia 01 nim khui 03 1an,
khui hui vao thang 6/2012 A va tién hui dong du. Yéu cau cap phlc tham xem xét
stra mot phan ban an so tham budc dng Nguyen Vii P1 va ba Pham Thi Tuyét T1
phai thanh toan cho nguyén don thém sé tién cta day hui mua 01 nim khui 03



lan, khui hyi vao thang 6/2012 A véi s6 tién 1a 432.000.000 dong va so tién dong
du la 11.400.000 dong. Tong cong so tien phai thanh toan cho nguyén don la
1.565.400.000 dong.

Ngay 01 thang 10 ndm 2022 cac bi don Ngyyén Vi P1 va Pham Thi Tuyét
T1 c6 don khéng céo yéu cau Toa an cap phuc tham sta ban an so tham bac toan
bo yéu cau khai kién cua nguyén don Nguyen Thi My N.

* Tai phién toa phtc tham, nguyén don Nguyén Thi My N khéng rat don
khai kién va gitt nguyén noi dung don khang cdo, cac bi don Nguyén Vii P1 va
Pham Thi Tuyét Thu g nguyén ndi dung don khang céo. Cac duong su khong
thoa thuan duoc voi nhau vé viéc giai quyét vy an.

* Luat su bao vé quyén va lgi ich hop phap cho nguyén don trinh bay quan
diém va dé nghi Hoi dong xét xa chap nhan khang c&o cua nguyén don, khong
chap nhan khang céo cua cac bi don.

* Tai Luan ca bao vé cho bén bi don Nguyén Vit P1 va Pham Thi Tuyét T1
ngay 25 thang 4 nam 2023 Luét su dé nghi Hoi dong xét xtr khong chap nhan
toan bo yéu cau khoi kién caa nguyén don.

* Kiém sat vién phat biéu y kién cua Vién kiém sat vé tinh co cin ctr
va hop phap cua khang céo, vé viéc tuan tha va chap hanh phap luét t6 tung cua
nhitng nguoi tién hanh to tung va nhitng nguoi tham gia t6 tung trong qua trinh
giai quyét vu an & giai doan phuc tham va tai phién toa phuc tham. Pong thoi,
phat biéu quan diém vé ndi dung khang cdo va dé nghi Hoi dong xét xt khong
chap nhan khang céo cua nguyén don Nguyén Thi My N va khong chap nhan
khang céo cua cac bi don Nguyén Vii P1 va Pham Thi Tuyét T1, giit nguyén ban
an dan sy so tham sd 115/2022/DS-ST ngay 21/9/2022 cia Toa an nhan dan
huyén Ké Sach, tinh Soc Trang.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu c6 trong hd so vu an, vu an duogc tham tra
tai phién toa va can cir vao két qua tranh luan tai phién toa, y kién phat biéu va dé
nghi cua Kiém sat vién, Hoi dong xét xir nhan dinh:

Vé thu tuc td tung:

[1] Nguoi ¢d quyén khang céo, noi dung va hinh thirc don khang cdo, thoi
han khang cdo cta nguyén don Nguyén Thi My N va céac bi don Nguyén Vil P1,
Pham Thi Tuyét T1 la ding theo quy dinh tai Piéu 271, Piéu 272 va Diéu 273
cua Bo luat T tung Dan su, nén khang céo 1a hop 18 va dang luat dinh duoc xem
xét theo thu tuc phic tham.

[2] Tai phién Toa so tham, dai dién theo uy quyén cua nguyén don xin rat
mot phan yéu cau khoi kién vai sb tién 1a 98.600.000 dong, day 1a quyeén tu dinh
doat ciia duong sy, phil hop Véi quy dinh cua phap luat, cho nén Hoi dong xét xir
so tham cdn ctr theo quy dinh tai khoan 2, Diéu 244 caa Bo luat té tung Dan sy
nam 2015 dinh chi mot phan yéu cau khoi kién cua nguyén don 1a phll hop Véi
qui dinh cta phap luat.



[3] Xét khang cao cua nguyén don Nguyén Thi My N, Hoi dong xét xir xét
thay Déi véi day hui tht hai, day hui mua (khui theo mua laa, 01 ndm khui 03
Ian) mé hui vao thang 6/2012 &m lich, man vao thang 02/2020 am lich, c6 23
phan, mdi phan 10.000.000 dong, nguyén don tham gia 02 phan Xét thay, ddi véi
day hui nay, nguyen don khong cung cip duoc chimg ctr gi dé ching minh 1 c6
tham gia hoac cac bi don c6 m¢ day hyi nay. Bén canh do, cac bi don ciing ¢ y
k1en khong thira nhan. Cho nén, yéu cau ctia nguyén don doi cac bi don phai tra
s6 tién hui con no 13 432.000.000 dong theo 1oi trinh bay tai Toa va trong don
khai kién la khong c6 can cir. Nguyén don cho rang c¢6 dong du cho cac bi don sO
tién hui 1a 11.400.000 dong Xét thay, nguyen don khong cung cip dugc Chu’ng
ctr gi d@é chieng minh 1a ¢6 viéc giao tlen nay. Bén canh do6, cac bi don ciing c6 y
kién khong thtra nhan. Cho nén, yéu cau cua nguyén don doi cac bi don phai tra
s6 tién hui nop du 1a 11 .400.000 ddng 1a khong c6 can cir nén Toa &n cap so tham
khéng chap nhan yéu Cau hay cua nguyén don la c6 can cu, nguyén don khang
c4o nhung khong cung cip duoc Chu:ng ctr gi dé Toa an cap phuc thim xem xét.
Do d6 khang cao ctia nguyén don Hoi dong xét xa khéng chap nhan.

[4] Xét khang cao cua cac bi don Nguyen Vii P1, Pham Thi Tuyét T1 , Hoi
dong Xeét xur xét thay Trong qué trinh giai quyét vu an, bi don 1a chi Pham Thi
Tuyét T1 c6 ¥ kién thira nhan nhu sau:

“...chi N c6 tham choi diy hui sau:

+ Hui mua, (khui theo vu laa), khui thang 03/2011 am lich, man hui thang
12/2018 am lich, mdi phan 5. 000.000 dong, gom 24 phan. Day hui nay chi N c6
tham gia, da hét, hot vao ky cubi. Toi giao tién hyi cho chi N, ngay 29/12/2018
am lich. Khi giao tién hui thi khong c6 lam bién nhan hay gidy to gi. Khong c6 ai
chung kién”.

Pdng thoi, bi don chi Pham Thi Tuyét T1 ciing thira nhan c&c chang ci tai
bit luc 146 dén bt luc 152, ¢6 chir ky xac nhan cta chi T1 1a do chi T1 viét va
ky tén.

Bén canh do, tai phién Toa, bi don Pham Thi Tuyét T1 cling xac dinh, ndi
dung thé hién trong cac chiing ci tir bat luc 146 dén bit luc 152 1a do bj don T1
viét giao cho chi N khi gom tién cac day hui ma chi Nguyén Thi My N tham gia
tai cac ddy hui mua va hui thang. Bong thoi, chi T1 ciing xac dinh, cic day hui
mua s€ duoc mo theo mua laa, 01 nam 03 vu lGa.

Ngoai ra, bi don Pham Thi Tuyét T1 thtra nhan khi t6 chite choi hui thi chi
Pham Thi Tuyét T1 va anh Nguyén Vii P1 cing tham gia, clng thu tién hui cua
nguyén don. Bi don Pham Thi Tuyét T1 ciing xac dinh, khi gom tién hui cua
nguyén don thi bi don T1 hoac bi don P1 dén nha nguyén don dé nhan, viéc giao
tién khi nguyén don hét hui ciing thuc hién nhu vy, nguyén don khong c6 1an
nao c6 mat khi bi don T1, bi don P1 khui hui vai cac tay em khéc, viéc tham gia
choi hui, gom tién hui, giao tién hét hui chi thuc hién giita nguyén don, bi don
T1, bi don P1. Chi ¢6 02 lan 1a nguyén don nho anh Lam Hoang T3 dén nha céc
bi don dé nhan tién thay nén maéi c6 1am bién nhan.



Xét thay, ddy 1a tinh tiét, su kién khong phai chimg minh theo quy dinh tai
khoan 2, Biéu 92 cua B6 luat t6 tung Dan sy nam 2015.

[4.1] Ddi v6i day hui thir nhat, hui mua (khui theo mua lta, 01nim khui 03
lan) mé hui vao khoang thang 3/2011 &m lich, c6 24 ngudi phan, mdi phan
5.000.000 d6ng, tién hoa hong dau thao 1a 2.000.000d/phan, nguyén don tham gia
02 phan. Céc bi don thira nhan nguyén don c6 tham gia ddy hui trén nhung c6 y
kién cho rang da giao tién hui cho nguyén don xong, tuy nhién khi giao tién hui
lai khdng c6 1am bién nhan gi va ciing khong c6 ai ching kién. Xét thay, doi voi
day hui ndy, nguyén don c6 tham gia hui do cac bi don t6 chuc va dugc hét chot
1a dang su that. Tuy nhién, viéc cac bi don cho rang d3 giao tién hui cho nguyén
don xong 1a khong dung su that. B&i I8, khi chinh céc bi don giao tién hui cho
nguyén don tai cdc day hui khac (bat luc 151 — 152) thi cac bi don cling c6 lam
bién nhan thi khong c6 ly do gi, néu nguyén don da hét hui va cac bi don d4 giao
tién ma lai khong c6 bién nhan hodc nguoi ching kién. Bén canh do, nguyén don
c6 ¥ kién khong thira nhan 1a di nhan tién hui cua cac bi don. Cho nén, 10i trinh
bay cua cac bi don vé viéc da giao tién hyi cho nguyén don ddi véi day hui nay 1a
khong ¢ can cir va khéng dang tin, vi vy, yéu cau cua nguyén don doi cac bi
don phai thanh toan sé tién hui con no cta day hui nay 1a 226.000.000 ddng la
chinh dang va c6 can cit phap luat nén duoc Hoi dong xét xir chap nhan.

[4.2] DB6i véi day hui thir ba, day hui mia (khui theo mua lua, 01nam khui
03 lan), hui khui vao thang 11/2013 am lich, min vao thang 7/2020 am lich, ¢6 21
phan, nguyén don tham gia 02 phan. Cac bj don ¢6 y kién cho rang nguyén don
khong c6 tham gia day hui nay ma c6 tham gia tai day hui mua (khui theo vu lua),
hui khui vao thang 11/2013 am lich, man vao thang 7/2020 am lich, c6 24 phén.
Xét thay, viéc nguyén don va cac bi don c6 tham gia ddy hui hui khui vao thang
11/2013 am lich, man vao thang 7/2020 am lich, c6 24 phan 1a dang su that bai
cac duong sy déu thira nhan va khi giao nhan tién cho anh Lam Hoang T3 thi bi
don 1a chi Pham Thi Tuyét T1 cd 1am bién nhan ghi noi dung I1a hui mua, tong 24
ngudi (bdc luc 74) — chiing ¢ nay cling phu hop véi ndi dung ma bi don T1 thura
nhan tai bat luc 151. Nhu vay, day hui mua 24 phan 1a mot day hui khac, khong
lien quan gi dén day hui mua 21 phan ma nguyén don khoi kién. Céac bi don cho
rang nguyén don khong c6 tham gia day hyi mua (khui theo vy lta), hui khui vao
thang 11/2013 am lich, méan vao thang 7/2020 am lich, c6 21 phan theo ndi dung
khoi kién ctia nguyén don 1a khong dung sy that. Bai 1€, ndi dung ching cu tai
bt luc 150, duoc chinh bi don T1 thira nhan 1a do bi don T1 viét va ky tén thi c6
thé hién noi dung: “ Di My Nhan, Hui mua 10.000 (mé thang 11/2013 am lich,
Téng 21 ngudi (con 02 ngudi séng)....” Pa thé hién viéc nguyén don c6 tham gia
day hui mo thang 11/2013 am lich, ¢6 21 phan do cac bi don mé 1a ding su that,
hién day hui nay dd man nhung cac bi don khong giao tién hui cho nguyén don 1a
khong dtng véi quy dinh caa phép luat. Cho nén, yéu cau cta nguyén don doi cac
bi don phai thanh toan s tién hui con ng cua dy hui nay 1a 392.000.000 ddng la
chinh dang va c6 cén ct.

[4.3] Tiép dén day hyi tha tu, day hui mua (khui theo mua lta, 01nam khui
03 1an), hui mé vao thang 11/2015 &m lich, man hui vao thang 7/2021 am lich, ¢



17 phan, mdi phan 10.000.000dong, nguyén don tham gia 02 phan. Cac bj don
cho riang nguyén don c6 tham gia ddy hui hui mé vao thang 11/2015 am lich,
nhung thoi gian man hyi vao thang 4/2021 am lich, da hét hui vao ky cudi cung
va di giao tién hui cho anh LAm Hoang T3 véi so tién 1a 288.000.000 dong theo
chtng cw tai bat luc 73 va but luc 152. Riéng nguyén don thi cho rang s tién hui
ma anh Lam Hoang T3 vai s6 tién 1a 288.000.000 dong theo ching cir tai bat luc
73 va bat luc 152 la caa day hui ma vao thang 7/2015 am lich, man hui vao thang
4/2021 am lich, ¢6 17 phan, mdi phan ciing 10.000.000dong. Céc bi don cho rang
nguyén don c6 tham gia day hui hui mé vao thang 11/2015 am lich, nhung thoi
gian man hui vao thang 4/2021 am lich, da hét hui vao ky cudi cung va d4 giao
tién hui cho anh LA&m Hoang T3 véi s6 tién 1a 288.000.000 dong theo chtng ci tai
bat luc 73 va bat luc 152. Xét thay, 16i trinh bay nay cua cac bi don 1a khong
dung sy that, bai 18, néu tinh thoi gian tir khi mo hui thang 11/2015 am lich cho
dén ngay bi don T1 giao tién hui cho anh LAm Hoang T3 tai bat luc 73 va bat luc
152 la ngay 04/4/2021 &m lich méi la ky hui thar 15 hoac thir 16 theo mua vu lla
(mdi ndm 03 vu). Trong khi d6, ching cw tai bat luc 73 va bat luc 152 déu ¢ noi
dung: “ ...hui 17 nguoi; man chot; chét 16...”. Nhu vay, cac chang ctr nay déu
thé hién noi dung 1a nguyén don hét hui chot (ky cudi) 1a vao ky thir 17, s& roi
vao khoang thang 7/2021 &m lich, nham vao khoang thang 8/2021 dwong lich,
cling trung va&i thoi gian sau khi thu hoach vu Iua hé thu nam 2021, chtr khéng
phai 12 ngay 04/4/2021 am lich. Do d6, sb tién 288.000.000 ¢ong ma bi don T1
giao cho anh L&m Hoang T3 la cia day hui khac, chir khong phai la day hyi ma
nguyén don khoi kién. Noi dung dugc thé hién trong chiing cir tai bat luc 73 va
bit luc 152 ¢6 noi dung: “ ...hui 17 nguoi; man choét; chét 16...” nhu di nhan
dinh trén Ia phu hop vai loi khai ctia nguyén don 1a cua day hui mé vao thang
7/2015 am lich, man hui vao thang 4/2021 am lich. B&i 1€, thang 7/2015 am lich
12 nham khoang thang 8/2015 duong lich, I thoi diém thu hoach vy hé thu nam
2015, nhu vay, néu nguyén don hét chét day hui nay thi tai ky mé hui tht 17 s&
roi vao khoang thang 4/2021 &m lich nham thang 5/2021 dwong lich (thoi diém
thu hoach vu déng xuan va bat dau vu mua). Bi don d4 giao cho nguyén don
288.000.000 dong vao ngay 04/4/2021 am lich nham ngay 15/5/2021 duong lich
1a phu hop véi thoi gian két thic day hui theo 10i khai ciia nguyén don va ciing
phu hop véi ndi dung ching cur tai bat luc 73 1a: “...muon trudc chua téi ngay
gom”. Xét thay, nguyén don c6 tham gia day hui mia mo vao thang 11/2015 am
lich, man vao thang 7/2021 am lich, c¢6 17 phén mdi phan 10.000.000 dong,
nguyén don tham gia 02 chan (phan), dén ky hét chot nhung cac bi don khong
giao tién hyi 1a dang su that, cho nén, yéu Cau ctia nguyén don doi cac bi don phai
thanh ton s6 tién hui con no ctia ddy hui nay 1a 312.000.000 dong 13 chinh dang
va co can ctr phap luat nén duoc Hoi ddng xét xir chap nhan.

[4.4] Pbi voi day hui tha nim, ddy hui thang mé vao thang 06/2016 &m
lich, c6 60 phan, mdi phan 2.000.000 déng, nguyén don tham gia 02 phan (chan).
Xét thay, cac bi don cho rang nguyén don khong c6 tham gia day hui ndy ma chi
thira nhan 1a nguyén don ¢6 tham gia 02 phan hui cua day hui thang 25/5/2016 am
lich, méan thang 25/02/2019 am lich, m&i phan 2.000.000 dong, gdm 35 phan, da
hét hui vao ky thu 31, d dong hui chét xong. Tuy nhién, c4c bi don khong cung



cap dugc chang ca gi dé chang minh 1oi trinh bay nay, dong thoi nguyén don
cling khong thira nhan sy viéc ndy. Mit khac, nguyén don cung cap chang ca
duoc thé hién tai but luc 146 c6 noi dung: “thang, 25/4; 25/5; 25/6; 25/7; ngay
26/7/18 AL”, ndi dung chang ¢t nay bi don T1 ciing thira nhan la do chinh minh
viét giao cho nguyén don khi thu tién hyi mia va hui thang. Nhu vay, 10i trinh
bay cua nguyén don vé viéc c6 tham gia day hui thang mé vao thang 06/2016 am
lich, c6 60 phan, mi phan 2.000.000 ddng do cac bi don lam dau thao 13 c6 cin
ctr Vi dd cung cip duogc ching ctr do bj don T1 viét khi gom tién hui thang cua
nguyén don. Cho nén, viéc cac bi don khong giao trd lai cho nguyén don s6 tién
hui con ng cia day hui nay véi s6 tién 1a 192.000.000 dong 1a khong ding theo
quy dinh phap luét, vi vay Hoi dong Xét xtr chap nhan yéu cau cua nguyén don,
budc cac bi don phai tra lai s6 tién hui con ng 1a 192.000.000 dong.

[5] Do do, Toa 4n cép so tham chap nhan mot phan yéu cau khai kién cua
nguyén don budc cac bi don phai thanh toan cho nguyén don tién hui con no cta
cac day hui sau:

+ Day huyi thir nhat, day hui mua (khui theo mua lia, 01ndm khui 03 1an)
Mo hui vao khoang thang 3/2011 am lich, thang 01/2019 am lich, c6 24 phan, moi
phan 5.000.000 dong, nguyén don tham gia 02 phan vei so tien hot hui la
226.000.000 dong.

+ Day hui thtr ba, day hui mua (khui theo mua Iaa, 01nam khui 03 1én), hui
khui vao thang 11/2013 am lich, man vao thang 7/2020 am lich, co6 21 phﬁn, moi
phan 10.000.000 dong, nguyén don tham gia 02 phan véi s6 tién hot hui 1a
392.000.000 dong.

+ Day hui tht tu, day hui mua (khui theo mua laa, 01ndm khui 03 1an), hyi
m& vao thang 11/2015 am lich, man hui vao thang 7/2021 am lich, c6 17 phan,
mdi phan 10.000.000d0ng, nguyén don tham gia 02 phan véi s6 tién hdt hui 1a
312.000.000 dong.

+ Day hui thtr nam, day hui thAng mo vao thang 06/2016 am lich, c6 60
phan, mdi phan 2.000.000 dong, nguyén don tham gia 02 phan véi sb tién hot hyi
13 192.000.000 dong. Tong cong la 1.122.000.000 ddng 1a c¢6 can ci.

[6] Tir nhitng phan tich néu trén, Hoi dong xét xtr khdng chap nhan yéu cau
khang céo caa nguyén don Nguyén Thi My N va khong chap nhan khang céo cua
cac bi don Nguyén Vii P1 va Pham Thi Tuyét T1, giir nguyén ban an dan su so
tham.

[7] Tai Bién ban dbi chat ngay 16/8/2022 cta Tda an nhan dan huyén Ké
Sach da ghi khong chinh xac 101 trinh bay cua duong sy la |01 trinh bay ctia ba N
thi ghi la ba T1 trinh bay va 101 trinh bay cta T1 thi ghi ba N trinh bay, trong quéa
trinh giai quyét ¢ giai doan phic thim cac duong su da thira nhan déu nay. Do do,
cap phtc tham cho cic duong su tién hanh ddi chat lai. Tai Bién ban phién toa
ngay 19/9/2022 thé hién khong chinh xac cac duong su tham gia phién toa cu thé



ba N khdng c6 tham gia phién toa nhung trong bién ban lai thé hién ba N ¢ tham
gia phién toa va c6 tra loi cau hoi cua Hoi dong xét xir. Ngoai ra, trong bién ban
phién toa ghi cac duong su khéng cé dat cau hoi vai nhau, nhung tai phién toa
phuc thim cac dwong sy déu thira nhan 1a c6 dit nhiéu cau hoi véi nhau. Nhiing
sai st ciia cap so tham tuy khdng anh hudng dén noi dung vu an nhung cap phic
thAm néu 1én dé cap so tham rat kinh nghiém.

[8] Do khang cao khong duoc chap nhan nén cac duong sy phai chiu an phi
phic tham theo qui dinh.

[9] Pé nghi cia Luat su bao vé quyén va loi ich hop phap cho nguyén don
13 ¢6 can cir mot phan duogc Hoi ddng xét Xt chap nhan.

[10] Dé nghi cua Kiém sat vién 1a c¢6 can cit phi hop véi qui dinh cua phap
luat nén Hoi ddng xét xtr chap nhan.

[11] Cac phan khac dugc néu trong phan quyét dinh cua ban an so tham
khong bi khang cdo, khang nghi c6 hiéu luc thi hanh ké tir ngay hét thoi han
khang céo, khang nghi theo qui dinh caa phap luat.

Vi cac lé trén,

QUYET PINH:

Can ctr Khoan 1 Diéu 308, Khoan 1 Diéu 148, Khoan 6 Diéu 313 cua Bo
luat t6 tung dan s ndm 2015, Khoan 1 Diéu 29 Nghi quyét 326 ngay 31 thang 12
nam 2016 ctia Uy ban thuong vu Qudc hoi quy dinh vé mac thu, mién, giam, thu,
nop, quan ly va sir dung an phi va 1€ phi Toa an.

Khong chap nhan khang céo ctia nguyén don Nguyén Thi My N.

~ Khong chap nhan khang céo cua céac bi don Nguyén Vii P1 va Pham Thi
Tuyet T1.

Gitr nguyén ban an dan sy so tham s6 115/2022/DS-ST ngay 21 thang 9
nam 2022 cua Toa &n nhan dan huyén Ké Sach, tinh S6¢ Trang nhu sau:

Cin cir khoan 3 Dieu 26, diém a khoan 1 Diéu 35, diém a khoan 1 Diéu 39,
khoan 2, bieu 92, bieu 147, khoan 2, Biéu 244, bieu 271, bieu 273 B luat to
tung Dan sy nam 2015;

Cin ctr Diéu 357, Diéu 468 va Diéu 471 Bo luat Dan sy nim 2015;

Can ctt Nghi dinh 144/2006/ND-CP ngay 27/11/2006 cua Chinh Phu: V&
ho, hui, biéu, phuong;

Can ctr khoan 1, Diéu 27 Nghj dinh 19/2019/ND-CP ngay 19/02/2019 ciia
Chinh Phu: V¢ ho, hui, biéu, phuong;

~ Can cir Nghi quyét s6 02/2020/NQ-HDTP ngay 24/9/2020 cia Hoi dong
Tham phan Toa an nhan dan t6i cao;



Cian clr Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
thuong vu Quoc hoi;

Tuyén x1r:

1. Dinh chi xét xir mot phan yéu cau khot kién cua nguyén don Nggyén Thi
My N vé viéc doi cac bi don Pham Thi Tuyét T1 va Nguyen Vi P1 so tien hui la
98.600.000 dong (chin muoi tam triéu sau tram ngan dong).

2. Chip nhan mot phan yéu cau cua nguyén don Nguyén Thi My N. Budc
cac bj don Pham Thi Tuyét T1 va Nguyén Vii P1 cung chiu trach nhiém thanh
toan cho nguyén don Nguyén Thi My N sb tién hyi con no tong cong la
1.122.000.000 ddng (Mot ty mot tram hai muoi hai triéu dong). Ké tir ngay co
don yéu cau thi hanh an cua nguoi duoc thi hanh an ddi véi khoan tién phai tra
cho ngudi duge thi hanh an cho dén khi thi hanh xong, hang thang bén phai thi
hanh an con phai chiu khoan tién 13i ctia s6 tién con phai thi hanh an theo qui dinh
tai Khoan 2 Diéu 468 Bo luat Dan su tuong tng véi thoi gian chua thi hanh 4n.

3. Khong chap nhan phan yéu cau caa chi Nguyén Thi My N doi chi Pham
Thi Tuyét T1 va anh Nguyén Vii P1 phai cung chiu trach nhiém thanh toan s6 tién
hui con no 13 432.000.000 d6ng va s6 tién hui dong du 1a 11.400.000 d¢ong.

4. V& an phi dan sy so tham:

4.1. Nguyén don Nguyén Thi My N phai chiju 21.736.000 dong tlen an phi
dbi voi yéu cau khéng duoc chap nhén. nhung dugc khau trir s6 tién da nop
30.960.000 ddng theo bién lai thu s6 0001553 ngay 05/01/2022 ctia Chi cuc Thi
hanh an dan sy huyén Ké Sach nén duogc khau trir, xem nhu xong, dong thoi chi
Nguyén Thi My N duoc nhan lai s tién con thira 1a 9.224.000 ddng (chin triéu
hai traim hai muoi bon ngan dong).

4.2. C4c bi don Pham Thi Tuyét T1 va Nguyén Vii P1 Pphai cung chiu

45.660.000 dong (bén muoi 1am triéu sau trim sau muoi ngan dong) tién an phi
DSST.

5. An phi phac tham:
~5.1. Nguyén don Nguyén Thi My N phai chiu 300.000 dong, nhung dugc

khau trir so tién da ngp 300.000 dong theo bién lai thu s6 0004722 ngay
06/10/2022 cua Chi cuc Thi hanh 4n dan sy huyén Ké Sach, tinh Soc Trang.

5.2.‘Céc bi don Pham Thi Tuyé} Tl va Nguyén Vil P1 phai cung chiu
600.000 dong, nhung dugc Khau trir 6 tien da nop 600.000 dong theo bién lai
thu s6 0004769 ngay 14/10/2022 cua Chi cuc Thi hanh 4n dan sy huyén Ké Sach,
tinh Soc Trang.

6. Ban an nay c6 hiéu luc ké tir ngdy tuyén an.

Trong trudng hop ban an duoc thi hanh theo Diéu 2 Luat Thi hanh &n dan
su, thi ngudi duge thi hanh an, nguoi phai thi hanh an c6 quyén yéu cau thi hanh



&n, thoa thuan thi hanh &n, ty nguyén thi hanh an hoic bi cudng ché thi hanh an
theo quy dinh tai Piéu 6, Piéu 7, Diéu 7a va biéu 9 Luat thi hanh &n dan su. Thoi
hiéu thi hanh 4n theo quy dinh tai Biéu 30 Luat thi hanh an dan su.

Noi nhgn: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Soc Trang; THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén Ké Sach;

- Chi cuc THADS huyén Ké Sach;
- Céc duong su;
- Luu ho so vu an.

Nguyén Hoang Thanh



