TOA AN NHAN DAN CAPCAO  CQONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc lap — Tw do — Hanh phiic

Ban 4n sb: 411/2017/HS-PT
Ngay 07 - 8 - 2017

’ ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phdn Hpi dong xét xir phiic thim gom cé:
Thdm phan — Chii toa phién toa: ~ Ong Huynh Sang
Cdc Tham phdn: Ong Nguyén Van Minh
Ba Pinh Ngoc Thu Huong
- Thuw ky phién téoa: Ba Tiéu Phuong Quyén — Thu ky Toa an

- Pai di¢n Vién kiém sdat nhan din Cép cao tai Thanh phé Ho Chi Minh
tham gia phién toa: Ong HO S§ Hoan — Kiém sat vién.

Ngay 07 thang 8 nim 2017, tai tru s Toa 4n nhan dan Cép cao tai Thanh
phé HO Chi Minh xét xur phtc tham cong khai vu an hinh sy thy ly $6
89/2017/TLPT-HS ngay 03 thang 3 nam 2017 dbi vai bi cao DS Thi My D do ¢o
khang céo cta bi cio d6i voi Ban an hinh sy so thim s6 23/2017/HSST ngay 17
thang 01 ndm 2017 ciia Toa 4n nhan dan Thanh phé H6 Chi Minh.

Bi cao khang cao:

P4 Thi My D; tén thuong goi khac Hién; gidi tinh nit; sinh nam 1976 tai
Thanh phé Ho Chi Minh; thuong tra (chd 6): 44 Puong 7A, khu phd Pl,
phuong P2, Quén P, Thanh phé HO Chi Minh; nghé nghiép: kinh doanh; trinh d
van hoa 12/12; qudc tich Viét Nam; dan toc kinh; ton gido khong; con ong Db
Quang T da chét va ba Tran Thi T, sinh ndm 1954; ¢6 chéng Duong Van C, sinh
nam 1970 va ba con, 16n nhit sinh ndam 1996 va nho nhat sinh nam 2005; tién
an, tién sy khong; tam giam ngay 08/4/2016; (c6 mat).

(Trong vu dn nhitng nguoi tham gia t6 tung khdc khéng cé khing cdo,
khang nghi, khong lién quan dén khang cdao nén Toa dan khong triéu tdp.)

NOI DUNG VU AN:



Theo cdo trang cia Vién kiém sat nhan dan Thanh phé Ho Chi Minh va
ban dn hinh sy so tham cua Toa dan nhdn dan Thanh pho Ho Chi Minh thi noi
dung vu an dwoc tom tat nhuw sau:

Vio khoang thang 03/2013, B6 Thi My D dd nhd M chua xac dinh dugc lai
lich, 1am mo1 gidi tai Phong cong ching s6 3 1am gid 03 bo ho so nha, dat co dia
chi tai sb 34/5 ép G1, phuong G2, Quan P, thtra dét sb, mot phﬁn thira 213, to
ban d6 s6 12 BDC xa G2, dién tich thira dat 186,3m” do Uy ban nhan dan Quén
P cip cho ba Tran Thi K voi gia 3.000.000 dong, gom: 02 t& gidy Chimg nhan
quyén s& hitu nha & va quyén st dung dat do Chi cuc thué Quan P chimg nhan
ngay 27/01/2014, 10 Hop déng mua ban quyén sé hitu nha & va quyén st dung
dat & gitta bén ban 1a ba Tran Thi K, bén mua 1a D6 Thi My D, dugc Phong
cong chimg s6 3 chimg thuc cong ching sé 35780 ngay 24/12/2012 rdi str dung
cac gidy to nay thuc hién cac hanh vi, sau day:

Vao ngay 25/3/2013, Do Thi My D den nha Nguyén Thi Thu V mang theo
01 glay chtimg nhan quyén sir dung dat s6 70117190318, 01 to khai nop tlen su
dung dat va 01 to khai ndp 1€ phi trude ba, D néi V 1a Tran Thi K mudn cam bd
ho so nha, dat trén vay 100.000.000 dong, do D & gan nha va goi V bang di nén
da dua cho D 100.000.000 dong va 01 hop dong vay tién c6 chit ky xac nhan
ctia Tran Thi K, thoi gian vay 01 thang s€ tra von 1an 13i nhung sau d6 V khong
thay D va K dén tra tién.

Vao ngdy 28/01/2014, B3 Thi My D dén Coéng ty Trach nhiém hiru han
Thuong mai dich vu N cia Huynh Thi T vay tién, D n6i T d3 mua dd mua lai
nha, dat néu trén cua Trén Thi K nhung chua lam thu tuc sang tén va cho T xem
toan bd hd so, gom 01 gidy chting nhan quyen st dung dat s6 70117190318, 01
hop mua ban quyén s¢ hitu nha ¢ va quyén su dung dat ¢ gilra bén ban la ba
Tran Thi K, bén mua 1a B4 Thi M7 D, 01 to khai nop tién sir dung dat va 01 to
khai nop 18 phi truéc ba nhung T khong cam cb, néu D ban thi T mua, sau d6 D
c6 tién thi chudc lai, D dong y ban cho T véi gia 500.000.000 dong, hai bén 1am
hop dong dit coc tai cong ty, T dua cho D 150.000.000 déng, D dua céc tai liéu
cho T giit, hai bén hen trong thoi gian hai thang néu D khong chudc lai thi s&
tién hanh lam thi tuc mua ban tai Phong cong chung. Tuy nhién, sau d6 D
khéng thuc hién cam két va cling khong tré lai tién cho T nén di c6 don té cao D
dén Cong an Quan P.

Xéac minh tai Phong cong chimg sb 3, dugc biét Hop dong sb 35780 ngay
24/12/2014 chimg thyc 1a “Hop dong ting, cho QSHNOG va QSPO” dbi voi mot
phan thira s6 213, to ban d6 s6 12 BDC tir ba Tran Thi K cho Lé Minh H, Phong
cong chimg sd 3 khong c6 ching thuc “Hop déng mua ban QSHNG va QSPO”
, s6 cong chimg 35780 ngay 24/12/2012 giita bén ban 1a ba Tran Thi K va bén
mua 1a DS Thi My D.

Tai ban két ludn gidm dinh s6 322/KLGD-TT ngay 23/03/2015 ciia Phong
KTHS CA Thanh ph6 H6 Chi Minh, két luan:
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- 02 GCN QSHNO va QSDO s6 7011719018 dimg tén Tran Thi K 1a gidy
gid, 01 ban khong du co s¢ dé két luan gidm dinh.

- 02 to khai 153 phi trude ba ngay 27/01/2014, trong d6 ¢6 mot ban 1a gia, 01
khong du co s¢ dé két luan giam dinh.

- Hop ddng mua ban QSHNG‘ va QSPO giita ba K cho D, sb cong chimg
s0 35780 ngay 24/12/2012 1a hgp dong gia.

- Chir viét tay trén hop dong vay tién gitta ba Tran Thi K v6i Nguyén Thi
Thu V: “Hom nay, ngay 25/03/2013 “ba Tran Thi K-27/12/1940-021372227-
26/24 duong 15, KP Gl1, P.G2 Q9”, “Piéu 1: ... 100.000.000 dong (mdt trim
triéu ddng chan)”, Piéu 2:... 01...” va chir viét tay trén hop dong vay tién gita
Huynh Thi T v&i D6 Thi My D: trir ndi dung “Huynh Thi T” dudi myc “BEN
B” so véi chit viét mau so sanh ciia P4 Thi My D 1a chit do cing mot nguoi viét
ra.

Ngoai ra, D6 Thi My D con khai nhan: Vao ndam 2013 c6 nho thanh nién
tén M la gia glay ching nhan dang ky xe mo to, gan may sd 032425 do D dung
tén so hiru, bién s6 59X1-322.33 d¢é tién viéc di lai (mua tra gop, chua co gidy
td), vao dau nim 2014, D ban xe nay lai cho ctra hang mua trude do, riéng giay
chting nhan diang ky xe mo t0, gin may s6 032425 lam gia thi D chua kip tiéu
huy.

Tai ban két luan gidm dinh s6 884/KLGD-TT ngay 15/07/2016 ciia Phong
KTHS Céng an Thanh phé Ho Chi Minh két luan: “Gidy chirmg nhan ding ky xe
mo t0, gan may sb 032425 1a gidy gia.”.

Ngay 08/8/2016, ba Tran Thi T 13 me rudt va Duong Van C 1a chdng d3 tu
thoa thuan, khic phuc hau qua tra cho Huynh Thi T 150.000.000 dong va tra cho
Nguyén Thi Thu V 100.000.000 dong.

Tai ban Cdo trang s0 407/CT-VKS-P2 ngay 13/10/2016 cua Vién Kiém sat
nhan dan Thanh pho H6 Chj M truy t6 B6 Thi My D yé to1 “Lira déoﬁ chiém doat
tai sép” va “Lam gié con dau, tai 1i§u cua co quan, t6 chuc” theo diém a, khoan
3, Diéu 139 va diém b, khoan 2 Diéu 267 B luat Hinh sy nam 1999 (duoc sua
do6i bo sung nam 2009).

Tai Ban 4n hinh sy so tham s6 23/2017/HSST ngay 17 thang 01 nim 2017
cua Toa an nhan dan Thanh pho H6 Chi Minh da quyét dinh:

Tuyén bé D6 Thi My D pham t61 “Lura dao chiém doat tai san” va “Lam
gia con déu, tai liéu cta co quan, to chirc”.

Ap dung diém a khoan 3 Diéu 139, diém b khoan 2 Piéu 267, Diéu 45,
diém g khoan 1 Piéu 48, diém p khoan 1, 2 Diéu 46 B¢ luat Hinh sy nim 1999
(duoc sira d6i, bd sung nam 2009), xtr phat B3 Thi My D 07 (bay) nim tu ddi
v6i t6i lira ddo chiém doat tai san va 02 (hai) nam tu doi véi t6i 1am gia con dau,
tai liéu ctia co quan, to chirc.



? Ap dung diém a kkloén 1 Piéu 50 BH lgélt Hinh sy nam 1999 (duogc sura doi,
bo sung nam 2009), D6 Thi My D phai chap hanh hinh phat chung la 09 (chin)
nam tu, thoi han chap hanh hinh phat tu tinh ttr ngay 08/04/2016.

Ngoai ra, ban an so tham con tuyén vé xur Iy vat ching, trach nhiém dan su,
an phi va quyén khang cao vu an theo luat dinh.

Sau khi xét xtr so tham, ngdy 24/01/2017 bi cao D& Thi My D c6 don
khéng cdo xin gidm nhe hinh phat.

Tai phién toa:

Bi cdo Do Thi My D giir yéu cau khang céo theo don, khang cdo xin giam
nhe hinh phat vé to1 “Lura dao chi‘ém doat tai san” vdi }}'I do la da boi thuong chg
nguoi bi hai; khong khang cao vé to1 “Lam gia con dau, tai li¢u cﬁq cO quan, to
chtrc”. Bi cao khai nhan hanh vi pham t§i nhu ndi dung ban an so tham néu trén.

Pai dién Vién Kiém sdt dé nghi:

Bicao D6 Thi My D thué nguoi lam gia gidy to nha va cac gidy to khéc Qé
chiém 250.000.900 d()ng cua hai ngudi bi hai, m¢ va chong cta bvj cao da khac
phuc, Toa an cép so tham c6 nhan dinh nhung khong ap dung diém b khoan 1
Diéu 46 1a bat 191 cho bi cao. B1 cao D b1 x¢t )}1”1’ theo diém a, khoan 3, Dicu 13’9
B0 luat Hinh sy da quy dinh s6 luong tién chiém doat nhung lai ap dung tinh tiét
tang ndng pham to1 nhiéu lan ddi véi bi cdo 1a khong dung phap luat. Tuy nhién,
Toa an cap so tham d3 xem xét tinh chat, mac d6 pham tdi xir phat bi cio D 7

nam tu vé to1 “Lua dao‘chlem doat tai san” la phu hop, do do, khong chap nhan
khang céo cua bi cao, dé nghi y an so tham.

Can cir cac tai lieu da dwoc tham tra tqi phién toa, trén co so xem xét day
du, toan dién y kién tranh ludn cua Dai dién Vién Kiém sat, y kién cua bi cao;

HQI PONG XET XU NHAN PINH:

[1] Toa an cap so tham xét xir bi cdo P Thi My D vé toi “Lira dao chiém
doat tai san” theo diém a, khoan 3, Piéu 139 B¢ luit Hinh sy (nim 1999), xir
phat 07 nam ti va toi “Lam gia con dau, tai liéu cia co quan, t6 chirc” theo diém
b, khoan 2, Piéu 267 B¢ luat Hinh su (nim 1999), xir phat 02 nam tu; tong hop
hinh phat chung hai t0i 1a 09 nam tu. Bi cdo khang cdo xin giam nhe hinh phat
vé t0i “Lira dao chiém doat tai san” véi Iy do nhu da trinh bay trén. Tai phién
toa, bi cdo khai nhan hanh vi pham t6i nhu nd1 dung ban an so tham.

[2] Toa an céap so thém da xem xet hanh vi pham t61 cua bi cao D 1a bi cao
thué ngudi lam gia hai gidy ching nhan quyen so hiru nha va quyén sir dung dat,
mot to khai 16 phi trude ba, hai to khai ndp tién st dung dat gitra bén ban la Tran
Thi K, bén mua 1a P6 Thi My D. D sir dung cac gidy to gia nay dem cam cho
Nguyén Thi Thu V chiém doat 100.000.000 dong va ky hop dong mua ban nha
dat cho ba Huynh Thi T chiém doat 150.000.000 dong. Toa an cap so tham két



luan bi cdo D pham hai td1 “Lira ddo chiém doat tai san” va “Lam gid con dau,
tai li€u cta co quan, td chtrc” 13 ¢6 can c.

[3] Toa an cip so thim ap dung tinh tiét ting ning pham toi nhiéu lan quy
dinh tai diém g khoan 1, Diéu 48 B luat Hinh su (ndm 1999) 1a khong dung, bat
loi cho bi cdo. Béi vi, bi cdo bi truy t, xét x1r tai diém a, khoan 3 Diéu 139 B
luat Hinh sy (ndm 1999) 14 tinh tiét dinh khung pham t4i voi s tién 200.000.000
ddng dén dudi 500.000.000 dong, sd tién chiém doat 250.000.000 dong da dugc
x4c dinh tai diém a, khoan 3 Dleu 139 B6 luat Hinh su (ndm 1999) khi truy td,
xét xtr d6i véi bi cdo D. Toa 4n cap so' thAm c¢6 nhén dinh bi cdo D tac dong gia
dinh boi thuong toan bo thiét hai cho nguoi bi hai sau khi khoi t6 vu 4n nhung
khong ap dung tinh tiét giam nhe tai diém b, khoan 1 Diéu 46 B luat Hinh su 1a
anh huéng quyén loi cta bi céo. Toa an cap phiic tham xét tinh chat, muc do
pham t0i ctia bi cdo, khong c6 tinh tiét ting ning, ap dung tinh tiét giam nhe cho
bi c4o, c6 cin ctr giam nhe mdt phan hinh phat cho bi cdo. Tong hop hinh phat
02 nim ti cta t6i “lam gia con dau, tai liéu cta co quan, to chirc” (bi cdo khong
khang c4o) theo Picu 50 Bo luat Hinh sy (nam 1999). Bi cdo khong phai chiu an
phi hinh sy phiic tham.

Céac quyét dinh khac ciia ban an so tham khong bi khang céo, khang nghi
da c6 hi¢u lyc phap luat.
Vi cac 1€ trén;
QUYET PINH:

Cin cir diém b, khoan 2, Diéu 248 B luat T6 tung hinh su (ndm 2003);
Chép nhan khang céo cua bi cao b6 Thi M¥ D, stra mdt ph?ln an so tham;

Ap dung diém a, khoan 3, Diéu 139; diém b, p khoan 1, khoan 2 Diéu 46;
Dleu 50 Bo luat Hinh sy (ndm 1999 — duoc sira d6i, bo sung nam 2009); Nghi
quyét 326/2016/UBTVQH/14 ngay 30/12/2016 ctua Uy ban Thudng vu Qudc
ho1i 1€ phi, an phi Toa an;

Xt phat:

Bi cdo P6 Thi My D, 05 (nim) nim tu vé t6i “Lira dao chiém doat tai
san”.

Téng hop hinh phat véi téi “Lam gia con dau, tai liéu cia co quan, to
chtc”; Bude bi cdo D6 Thi My D phai chap hanh hinh phat chung 1a 07 (bay)
nam tu; Thoi han tu tinh tir ngay 08/4/2016.

v Tiép tuc tam giam bi cdo D theo quyét dinh tam giam cua Hoi dong xét xur
dé dam bao thi hanh an.

Céac quyét dinh khac cua ban an so tham khéng bi khang céo, khang nghi
da c6 hi¢u luc phap luat ké tir ngay hét thoi han khang cdo, khang nghi.



Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhan dan téi cao (1); THAM PHAN - CHU TQA PHIEN TOA
- Vién kiém sat nhan dan cép cao tai Thanh
phd HO Chi Minh (1);
- TAND Thanh phé H6 Chi Minh (1); e p
- VKSND Thanh phé Hb Chi Minh (1); (Pa ky tén va dong dau)
- Cong an Thanh ph HO Chi Minh (1);
- S¢ tu phap Thanh phd H6 Chi Minh (1);
- Cuc THA DS Thanh phé H6 Chi Minh (1);
- Trai tam giam Thanh phé H6 Chi Minh (1); . .
“Pé tdng dat cho bi cao” (1); Huynh Sang
- Luu ho so vu 4n (3). 14b. (TPQ).



