TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Déc 1ap - Tu do - Hanh phic

Ban 4n s6: 694/2020/LD-PT
Ngay: 23/7/2020
V/v tranh chép vé hop dong lao dong.

, ‘ N}~IAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

Thanh phin Hpi dong xét xir phiic thim gom cé:

Tham phdn - Chii toa phién toa: Ba Lé Thi Hoang Hoa

Cdc Tham phén: Ba Nguyén Thi Thanh Mai
Ba Nguyén Thi Thoa

 Thu ky phién toa: Ba L€ Thi Thu Thuy la Thu ky Toa an nhan dan Thanh
pho H6 Chi Minh.

Pai dién Vién kiém sat nhdn dan Thanh phé Hé Chi Minh tham gia phién
toa: Ong Huynh Thanh Hai 1a Ki€m sat vién.

Trong cac ngay 16 thang 7 nam 2020, va ngay 23 thang 7 ndm 2020 tai try
s Toa an nhan dan Thanh phé H6 Chi Minh xét xir phuc tham céng khai vu 4n Lao
dong thy 1y sd 26/2020/TLPT-LD, ngay 24 thang 02 nam 2020 vé viéc: “Tranh
chap vé hop dong lao dong”.

Do ban 4n lao dong so tham s6 01/2020/LD-ST, ngay 02 thang 01 nam 2020
cﬁ‘a Toa &n nhan dan Quéan S, Thanh pho H6 Chi Minh bi nguyén don ba Dang Thi
Hong P.H khang céo toan bg ban an.

Theo Quyét dinh dua vu 4n ra xét xtr phic tham s 2362/2020/QD-PT, ngay
25 thang 5 nam 2020; Quyét dinh hodn phién tda s6 5968/2020/QD-PT, ngay 17
thang 6 nam 2020 va Quyét dinh tam nglmg phién toa s6 6461/2020/QD-PT, ngay
16 thang 7 nam 2020, gitra cac duong su:

1. Nguyén don: Ba Diing Thi Hong P.H. Sinh nam 1986.
Pia chi: C9/3 4p B, xa QD, huyén BC, Thanh phé H6 Chi Minh.
Ngwoi dai dién theo ity quyén: Ba Nguyén Thi Th. Sinh nim 1970.
Pia chi: K19 Cu x4 PL.A, phuong M.H, Quén S, Thanh phd H6 Chi Minh.



(Theo gidy uy quyén sb cong chimg 04893 quyén sb: 06/TP/CC-SCC/HPGD, ngiy
12/6/2019 14p tai Van phong Cong ching LK). (C6 mat).

Nguoi bao vé quyén va loi ich hop phép ciia nguyén don ba Bang Thi Hong P.H:

Ong Duong Vian T.h.

Dia chi: 125/14L Pudng VK, phuong B, quan BT, Thanh phé H6 Chi Minh.

Can bo Tu van phap 1y tai Trung tim Tu van phéap luat Lién doan Lao dong Thanh phé
H6 Chi Minh. (C6 mit).

2. Bi dom: Cong ty trach nhiém hiru han GM.
bia chi: 370 Buong TD, phu’ong MM, Quan N, Thanh phé H6 Chi Minh.
Nguoi dai dién theo phap luat: Ong Lé Nhat P. Sinh ndm 1969.
bia chi: 87-89-91-93 Buong P.H, phuong H, Quan S, Thanh phd H6 Chi Minh.
Nguweoi dai dién theo 1ty quyén: Ong Nguyén Trung Ng. Sinh nim 1989.
Dia chi: 264/4 duong P, phuong T, Quan B, Thanh phd H6 Chi Minh.
(Theo gidy Uy quyén ngdy 14/8/2019 ldp tai Cong ty trich nhiém hitu han GM).
(COé mat).
Nguoi bao vé quyén va loi ich hop phap cua bi don Cong ty trach nhiém hitu han GM:
Ba Truong Thi Thu H.
Pia chi: Lo A, Tang 5, s6 8 Puong N.H, phuong BN, Quén 1, Thanh phé Ho Chi
Minh.
La Luat su cua Chi nhanh Cong ty Luat TNHH P&L thudc Poan Luat su Thanh phé
H6 Chi Minh. (C6 mit).

NOI DUNG VU AN:

Theo don khdoi kién, cac loi khai va hoa gidi tai toa, nguyén don ba Ddng
Thi Hong P.H c6 ngwoi dai dién theo iiy quyén la bd,Ng‘uyén Thi Th trinh bay:

Tu thang 11/2007, ba Bang Thi Hong P.H bat dau lam viéc cho Cong ty
TNHH DN tai dja chi 67 Puong H, phuong H, Quan S, Thanh phé H6 Chi Minh.
Vi tri cong viée: Ké toan thanh pham theo doi nhap xut - ton hang hoa va thanh
pham tinh gia hang hoa va gia thanh pham dong géi. Hai bén thoa thuan day 1a hop
d6ng lao dong khong xac dinh thoi han (tuy nhién hai bén khong ky két hop dong
lao dong); Murc lwong: 1.400.000 dong/thang. Phia Cong ty khong dua hop dong
cho ba P.H giit; Cong ty khong dong Bao hiém xa hoi cho ba P.H.

Thang 4/2008, lwong ctia ba P.H 1a 1.600.000d6ng, luc nay Cong ty mdi
dong Bao hiém x3 hoi cho ba P.H, nhung khong déng du theo muc lwong
1.600.000d6ng, ma chi dong trén sb tién 1a 1.200.000d0ng. Thoi diém nay Cong ty
TNHH DN c¢6 ky hop dong lao dong khong xac dinh thoi han véi ba P.H véi mirc
lwong 1a 1.600.000d0ng, nhung khéng cho ba P.H giit hop dong lao dong.



Thang 4/2013 Giam d6c 6ng Lé Nhat P thanh 1ap Cong ty TNHH GM, dia
chi 370 Puong TD, phudng MM, Quan N, Thanh phé Ho Chi Minh; Chi nhanh cta
Cong ty tai dia chi 67 Puong HD, phuong H, Quan S, Thanh phé H6 Chi Minh
(cung mat hang kinh doanh va cung dia chi v6i tru s¢ cia Cong ty TNHH DN).
Thoi diém d6 ba P.H lam song song cong viéc cho ca hai cong ty v6i khdi luong
cong viéc gap doi.

Ngay 01/8/2014 ong Ph chuyén dong Bao hiém x4 hoi cia ba P.H tir Cong ty
TNHH DN sang Cong ty TNHH GM. Ba P.H van 1am viéc song song hai cong ty 1a
Cong ty TNHH DN va Cong ty TNHH GM do ong Lé Nhat P 1a ngudi dai dién
theo phap luat. Thoi diém nay ba P.H va Cong ty TNHH GM ky hop dong lao dong
khong xac dinh thoi han.

Khoang thoi gian 2015, Chi nhanh Cong ty TNHH GM tur dia chi 67 Puong
PH chuyén sang dia chi 214 CH, tir thoi diém d6 toan bo nhan vién ké toan (bao
gém ca ba P.H) chuyén sang lam viéc tai dja chi 214 duong CH, phuong MM,
Quan S, Thanh phé H6 Chi Minh.

Ngay 08/01/2018 ba P.H lam don xin nghi thai san tir ngay 20/01/2018 -ngay
20/7/2018 theo ding ché d6 nghi thai san va duoc ong Lé Nhat P ky duyét don.
Tinh dén ngay 15/01/2018 mirc lwong cta ba P.H 1a 8.200.000 dong. Khi tra lwvong
cho ba P.H, Cong ty TNHH GM chi dé tién vao bao thu gui cho ngudi lao dong,
kém to gidy ghi sb tién, cha khong lam thang luong, bang lwong cho nguoi lao
dong ky theo quy dinh.

Ngay 10/02/2018, ba P.H nhan duoc Hop dong lao dong s6 05/2016/HDLD-
GM di duoc Giam déc ky trude (thoi gian trong hop ddng duge ghi lui lai ngay
01/01/2016), mirc lwong trong hop dong 1a 3.800.000d6ng, ngoai ra con cac khoan
phu cip. Nhan thiy hop dong lao dong trén khong thé hién dung tién luong cia
minh nén ba P.H khong ky vao hop dong lao dong trén.

Ngay 29/6/2018, ba P.H lai nhan dugc Quyét dinh s6 02/2018/QP, ngay
20/6/2018 véi ndi dung Cong ty s& bo tri cong viée khac cho ba P.H 1am ké toan
kho (xuat nhap ton hang hoa) lam viéc tai dia chi chi nhanh méi 1a C2/29 Quéc 10
1, 4p 3, xd BC, huyén BC, Thanh phé Ho Chi Minh ké tir ngay 20/7/2018 ma
khong co6 sy thoa thudn véi ba P.H.

Ngay 13/7/2018 ba P.H giri Thong bao dén Giam dbc Céng ty 1a ba P.H
khong dong ¥ vé viéc diéu chuyén cong tac khac va dia diém lam viéc khac, dong
thoi thong bao cho Cong ty biét 1a ngay 20/7/2018 ba P.H s& quay lai lam viéc tai
dia chi 214 CH. Ngay 18/7/2018, Cong ty lai giri Thong bao s6 03/18/TL-NLD tra
101 vé thong bao ngay 13/7/2018 cua ba P.H 13 cong viéc trudce kia cia ba P.H da
b6 tri cho nhéan vién khac phu trach; va diéu chuyén ba P.H di chi nhanh BC, néu
ba P.H khong dong ¥ voi quyét dinh ctia Cong ty thi ¢ thé don phuong cham dut
hop dong lao dong ma khong phai boi thuong chi phi cho Cong ty.



Ngay 20/7/2018, ba P.H quay tr¢ lai dia chi 214 CH dé lam viéc thi Cong ty
khong cho ba P.H vao Cong ty, dong thoi Cong ty yeu cau ba P.H bat budc phai di
lam & kho BC va n6i néu ba P.H khong td1 d6 lam viéc, thi xem nhu ty ¥ bé viéc.

Ngay 27/7/2018 Cong ty ra Quyét dinh s6 03/18/QDNV cho ba P.H théi viéc
ma khong bao trude theo quy dinh ctia phap luét.

Tat ca nhimg ap lyc trén cia Cong ty da gy cho ba P.H bi tram cam sau khi
sinh con. Do d6, nay ba P.H yéu cau Cong ty TNHH GM phai nhan ba P.H tr¢ lai
lam viéc theo vi tri’ké toan thanh ph@m; dia chi‘lém viéc tai 214 CH, phuong MM,
Quan S, Thanh pho H6 Chi Minh, dong thoi boi thuong cho ba P.H nhiing khoan
tién sau:

- Thu nhait, (16i v6i tién luong: Theo thoa thuan cua Cong ty moi nim nang
luong 02 lan, moi lan tang 5%, thi mirc luong tinh dén ngay 20/7/2018 la 8.200.000
dong + 8.200.000 dong x 5%) = 8.610.000d6ng;

1/ Tién lvong tir ngdy 20/7/2018 dén thoi diém boi thuong, tam tinh dén
thang 6/2019 1a 101.263.846d6ng;

2/ Tién luong tir ngay 20/7/2018 dén ngay 31/7/2018 1a 12 ngay tuong
duong 8.610.000d6ng/26 ngay) x 12 ngay = 3.973.846d0ng;

3/ Tién luong tir ngdy 01/8/2018 dén ngay 31/12/2018 1a 05 thang tuong
duong 8.610.000d6ng x 5 =43.050.000d6ng;

Pén thang 01/2019, mirc lvong cua ba P.H s€ la 8.610.000d6ng + (8.610.000
x 5%) =9.040.000d6ng;

4/ Tien luong tir thang 01/2019 dén thang 6/2019 1a 06 thang twong dwong
9.040.000d0ng x 6 thang = 54.240.000d6ng;

5/ Tién luong thang 13/2018 va thang 14/2018, tong cong la
17.220.000d6ng;

6/ Tién luong nghi phép tr nim 2014 chua thanh todn dén nay la
16.343.080d06ng;

- Thtr hai, d6i v6i khoan tién dong Bao hiém x4 hoi:
1/ Phai dong bd sung tién Bao hiém xa hoi cho co quan Bao hiém xa hoi tir
thang 7/2018 dén thang 6/2019 1a 33.321.000d6ng.

2/ Yéu cau Cong ty TNHH GM déng bo sung tién Béo hiém x4 hoi theo
dung tién lwvong ma ba Dang Thi Hong P.H thuc lanh (tur thoi diém thang 11/2007
dén thang 7/2018);

- Thtr ba, ddi véi cac khoan bdi thudng khac:



1/ Boi thuong theo quyét dinh’diéu chuyén cong tac sé 02/18/Qb, ngay
20/6/2018; quyét dinh chp thoi viéc s6 03/18/QDNV, ngay 27/7/2017 trai luat vé
lao dong 1a 100.000.000d6ng;

2/ Boi thuong so tién 15.138.462d6ng ddi voi quyet dinh diéu chuyén cong
tac khong bao trudc so 01/18/QPDC 1a 03 ngay va quyét dinh cho thoi viéc sd
03/18/QDNV trai luat vé lao dong 1a 45 ngay;

3/ Boi thuong danh du va ton that tinh than 1a 100.000.000d0ng;

Nhu vy, t(l)ng‘sé tiér} ma Cong ty TNHH GM phai tra va l:)éi thuong cho ba
P.H la 372.733.888d6ng; dong thoi phai dong Bao hiém xa hoi bo sung cho ba P.H
tai co quan Bdo hiém xa hoi.

Ba P.H c6 nhan duoc Quyét dinh sé 04/2018/QDNV, ngay 20/9/2018 cua
Cong ty TNHH GM vé viéc “Thu hoi quyét dinh cho nghi viéc” ddi véi ba P.H va
Thong bao s6 05/2018/QDVN, ngay 21/9/2018 vé viée trd lai 1am viéce tai dia chi
67 Puong PH, phuong H, Quan S, Thanh phé H6 Chi Minh. Tuy nhién, ba P.H
khong dong ¥ véi quyét dinh va thong béo trén.

Tai phién toa so thim:

Nguyén don ba Dang Thj Hong P.H va ba Nguyén Thi Th la ngwoi dai
di¢n uiy quyén trinh bay:

Ba P.H van gil cac cac yéu cau nhu d3 trinh bay va bo sung thém cac khoan
tién yéu cau tinh dén ngay 31/12/2019, nhu sau:

- B6i thudng thoi han bao trude 45 ngay la 14.192. 308dong;

- B6i thuong 12 thang tién luong 13 98.400.000d6ng;

- Tién luong tam tinh tir ngay 20/7/2018 dén thang 12/2019

1a 143.184.615ddng;

- Tién lwong thang 13 va thang 14 ndm 2018 1a 16.400.000dong;;

- Bao hiém x4 hoi tinh tir thang 8/2018 dén thang 12/2019

12 29.971.000d0ng;

- Bao hiém x3 hoi dong bd sung tir thang 8/2014 dén thang 7/2018
13 31.821.290d0ng;

- Tién lwong nghi phép tir ngay 01/8/2014 dén nam 2019 1a 18.719.231d0ng;
Tong cong 1a 352.688.444d6ng.

Ba P.H rit lai doi v6i yéu cau boi thuong danh dy va ton that tinh than 1a
100.000.000d6ng.

Nguwoi bio vé quyén va lgi ich hop Phadp ciia nguyén don:

Viéc don phuong chdm dut hop dong lao dong cua Cong ty TNHH GM la
trai voi quy dinh cua phap luat, nén Cong ty phai boi thudng theo cac yéu cau cia
nguyén don, duoc quy dinh tai cic vin ban phéap luat sau: diém d Khoan 4 Piéu
123 Bo luat lao dong nam 2012; Khoan 3, 4 Piéu 155, Khoan 3 Diéu 39, Piéu 36,
Khoan 2 Diéu 38, Diéu 40, Diéu 41, Diéu 42 B6 luat lao dong nam 2012; Khoan 1
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Diéu 29, Diéu 30 Nghi dinh s6 05/2015; Diéu 11 Nghi dinh s6 17/2015 va Diéu 26a
Nghi dinh s6 148/2018;

Bi don Céng ty TNHH GM cé éng Nguyén Trung Ng la ngwoi dai dién
theo iiy quyén trinh bay:

Giita Cong ty TNHH GM va ba Ping Thi Hong P.H c¢6 ton tai quan hé lao
dong, hai bén co ky két hop dong lao dong ngay 01/8/2014; thoi han hop dong 1a
05 thang (tir ngay 01/8/2014 dén ngay 31/12/2014); muic luong theo hop dong la
2.900.000dong; cong viéc cua ba P.H 1a Nhan vién ké toan, trong hop dong khong
ghi cu thé dia diém lam viéc.

Ngoai hop dong lao dong trén, gitta Cong ty va ba P.H khong ky két thém
bat ky hop dong lao dong nao khac. Tuy nhién, sau khi két thuc thoi han trong hop
dong trén, Cong ty van dé ba P.H lam viéc & Cong ty, vi tri lam viéc 1a nhén vién
ké toan cho dén ngay 27/7/2019 (1a ngay Cong ty ban hanh quyét dinh thoi viéc).

- Ngay 27/7/2018 Cong ty da ra Quyét dinh s6 03/18/QDNV dé cho ba P.H
nghi viéc can ctr theo Khoan 3 Diéu 126 B0 luat lao dong nam 2012.

- Ngay 18/9/2018 Cong ty c6 cir ngudi dai dién theo y quyén dén lam viée
tai Phong Lao dong Thuong binh va x3 hoi Quan 5. Cong ty da thu hdi Quyét dinh
thoi viéc s6 03/18/QDNV dbi v6i ba P.H va dong ¥ cho ba P.H trd lai 1am viéc bat
dau tir ngay 24/9/2018, cong viéc s€ duogc bd tri lai do cong viéc cli trude khi ba
P.H nghi thai san d3 c6 nguoi khéc tiép nhan. - Ngay 20/9/2018 Cong ty ra Quyét
dinh s6 04/2018/QBNV vé viéc “Thu hoi quyét dinh cho nghi viéc” d6i voi ba P.H.

- Ngay 21/9/2018 Cong ty ra Thong bao s6 05/2018/QDVN vé viéc “Trd lai
lam viéc” cong viéc ké toan ddi voi ba P.H tai dia chi 67 buong PH, phuong H,
Quan S, Thanh phé HO Chi Minh ciing nhu viéc dugc nghi mdi ngay 60 phit theo
ché do nudi con nho dudi 12 thang tudi. Thong bao nay ciing duoc giri dén Phong
Lao dong Thuong binh va xa hdi Quan 5 vao ngay 24/9/2018.

Tur khi nhén dugc thong bao ngay 21/9/2018, ba P.H khong di lam theo nhu
dia chi va cong viéc ma ba yéu cau ciing nhu ba P.H khong hé c6 bat ky thong bao
nao dén cho Cong ty. Vi nhiing 1y do néu trén, Céng ty GM khong chap nhan bat
ky khoan yéu cau bdi thuong nio cua ba P.H.

Nguwoi bio vé quyén va lpi ich hop phdp ciia bi don, Ludt sw Triwong Thi
Thu H trinh bay:

1. Theo quy dinh tai Piéu 158 Bo luat lao dong nam 2012 vé “Bao dam viéc
lam cho lao dong nit nghi thai san” Trong trudng hop cua ba P.H, do thoi gian nghi
thai san cong viéc cua ba P.H da c6 nguoi ddm nhiém cho nén viéc lam thuc té cua
ba P.H sau thoi gian thai san dé thyc sy khong con. Nhung xudt phat tur thong tin
noi ¢ cua ba P.H cung cap trong hop dong lao dong s6 10/14 la C9/3 dp 3, xd oD,
huyén BC, Thanh ph6é Hé Chi Minh, véi su nhan thirc thong thudng va viéc mudn



tao diéu kién cho ba P.H c6 thé lam viéc gan nha nén Coéng ty dd cd quyét dinh bd
tri cong viéc cho ba P.H lam viéc tai chi nhanh cia Cong ty c6 dia chi C2/29 Qué'c
Lé 1, ap 3, xd BC, huyén BC, Thanh phé Ho Chi Minh véi vi tri “Ké toan kho” véi
mirc luong khong thdp hon mirc lwvong trude khi nghi thai san cua ba P.H 1a hoan
toan phu hop voi cong viéc va chuyén mon ma ba P.H dang thuc hién trudc khi
nghi thai san, d6ng thoi lam viéc gén nha hon va phu hop voi ké hoach kinh doanh
cua cong ty theo quy dinh tai diém a Khoan 1 Piéu 6 B¢ luat lao dong nam 2012
quy dinh vé quyén cia Ngu:orl st dung lao dong 1a “...diéu hanh lao dong theo nhu
cau sdan xudt, kinh doanh...

2. Hop dong lao d@ng s 05/2016/HDLD-GM, ngay 01/01/2016 do ba P.H
cung cap va xem la co s¢ cho viéc vién dan doi voi cac yéu cau cua ba P.H 1a
khong diung quy dinh cua phap luat.

Ngoai ra, Cac mirc luong dung dé 1am can ctr cac yéu cau dya vao ching cir
nay do ba P.H cung cap khong dung theo quy dinh phap luat dé duoc xac dinh 1a
ching clr, nén khong chép nhédn cac yéu cau cta ba P.H dua ra cin ct vao Hop
ddng lao dong s6 05/2016/HPLD-GM, ngay 01/01/2016 1am co so.

Ngoai ra, hanh vi don phuong cham dat Hop dong lao dong cua ba P.H
khong dap ung cac quy dinh tai Diéu 37 B Luat lao dong nam 2012 va cac huong
dan tai Bi€u 11 Nghi dinh 05/2015/ND-CP.

Trén co so cdac luan cur vién ddn néu trén, cong ty Growmore dé nghi Hoi
dong xét xir xem xét:

- Béc toan bo cac yéu cau doi bdi thudng cua ba Dang Thi Hong P.H ddi véi
Cong ty TNHH GM.

- Chip nhan viéc cham dat hop dong lao dong dua trén co s& ¥ chi va nhu
cau thuc té cua hai bén.

An so thim di tuyén: ‘ ‘
1. Chap nhan mét phan yéu cau khaéi kién cua ba Bang Thi Hong P.H:

a) Xac dinh hop dong lao dong s6 08/2014/HPLD-GM, ngay 01/8/2014 va
hop ddng lao dong s6 05/2016/HDLD-GM giita Cong ty TNHH GM va ba Ping
Thi Hong P.H 14 hop dong lao dong khong xéac dinh thoi han.

b) Cham dut hop dong lao dong gitta Cong ty TNHH GM va ba Pang Thi
Héng P.H;

¢) Cong ty TNHH GM c6 trach nhiém tra cho ba Ding Thi Hong P.H sb tién
nhu sau:

c.1) Tién nghi phép nam, tinh tir ndm 2014 1a 18.719.231d6ng (Mudi tam
triéu bay tram mudi chin nghin hai trim ba muoi mdt ddng);

c.2) Tién lwong thang 13 nam 2018 va thang 14 ndm 2018 1a 12.300.000dong
(Mudi hai triéu ba trim nghin dong);



¢.3) Tién luong trong nhitng ngdy khong duwgc 1am viée 1a 20.500.000d0ng (Hai
muoi triéu ndm tram nghin dong).

Tong cong 1a 51. 519. 231d0ng (Nam muoi mot triéu ndm trim mudi chin
nghin hai trim ba muoi mét dong).

2. Khong chap nhan mot phan yéu cau ciia ba Dang Thi Hong P.H, bao gom:

a) Boi thuong do vi pham thoi han bao trudc 45 ngay;

b) B6i thuong 12 thang tién luong;

¢) Cong ty TNHH GM phai tra tién luong tir ngay 20/7/2018 cho dén thang
12 nam 2019.

d) Bao hiém x4 hoi tinh tir thang 8 nam 2018 dén thang 12 nam 2019

¢) Bao hiém xi hoi dong bo sung tir thang 8 nam 2014 dén thang 7 nim
2019;

g) Boi thuong vé viée diéu chuyén cong tac va thoi han béo trude;

h) Hay b6 quyét dinh chdm dat hop dong lao dong sé 03/18/QDNV ngay
27/7/2018.

Ké tir ngdy c6 don yéu cau thi hanh 4n ctia nguoi duge thi hanh 4n cho dén
khi thi hanh xong tat ca cac khoan tién, hang thang bén phai thi hanh 4n con phai
chiu khoan tién 14i ctia s6 tién con phai thi hanh an theo murc 14i suat do cac bén
thoa thuan nhung khong dugc vuot qua muc lai suat duoc quy dinh tai khoéan 1
biéu 468 Bo luat dan su, néu khong co6 théa thuén thi thyc hién theo quy dinh tai
tai khoan 2 Diéu 468 B¢ luat Dan su.

3. Dinh chi d6i v6i yéu cau ctia ba Dang Thi Hong P.H vé boi thuong danh
du va ton that tinh than 1a 100.000.000d6ng (M4t tram tri¢u dong).

Ngoai ra ban an con tuyén vé an phi va quyén khang cdo ctia cac duong su.

Ngay 15/01/2020, ba P.H khang cdo ban an so tham véi 1y do yéu cau Toa an
cap phuc tham xem xét lai toan bd ban an so tham vi gay thiét thoi cho quyén loi
cua ba.

Tai phién toa phic tham:

Phia nguwoi dai dién theo uy quyen nguyén don ba Dang Thi Héng P.H c6
ba Nguyén Thi Th trinh bay nam yéu cau khdng cdo, dé nghi cip phiic tham xem
xét nhw sau:

Yéu cau bi don phai bdi thuong:

1/ Boi thudong vi pham thoi han bao trude khi cho nghi viéc véi ba P.H 45
ngay 1a (luong 8.200.000 dong x 45 ngay) =12.300.300d6ng.

2/ Boi thuong 12 thang tién luong do sa thai trai phap luat 1a 98.400.000
dong;



) 3/ Tra tién lu0’r}g nhirng ngay khong dugc lam viéc tinh tir ngay 20/7/2018
dén ngay xét xtr so tham (tam tinh dén thang 12/2019) 1a 143.184.615 dong;

4/ Tra tién Bao hiém x3 hQi tinh tir thang 8/2018 dén ngay nhén nguoi lao
dong trd lai [am Vjéc (tam tinh dén thang 12/2019) 1a 29.971.000 dong; theo muc
luong 8.200.000 dong.

5/Truy dong bo sung Bao hiém xa hoi tir thang 8/2014 dén thang 7/2018 1
31.821.290 dong; theo mirc lvong thyc lanh.

Tong cong 14 333.969.213 dong.

Néu Cong ty TNHH GM chap nhan bdi thudng cho ba P.H sb tién nay, ba
P.H dong ¥ cham dut hop dong lao dong. Néu khong thyc hién theo ding yéu cau
nay, ba P.H yéu cau xét xtr viéc ban hanh quyét dinh cho nghi viéc trai phap luat
cua cong ty va nhan nguoi lao dong trd lai lam viéc.

Nguwoi bdao vé quyén lgi ich hop phdp ciia nguyén don trinh bay:

Cong ty GM khong ¢ ching ctr ndo cho thy ba P.H c6 dia chi & BC, nha ¢
BC 14 nha chdng cua ba P.H. Cong ty khong c6 co sé ndo dé c6 quyén diéu chuyén
ngudi lao dong can cir Khoan 3 Piéu 27 Luat lao dong va Khoan 2 Piéu 8 Nghi
dinh s 05 viéc diéu chuyén ngudi lao dong duoc quy dinh trong ndi quy lao dong,
nhung cong ty khong ¢ ndi quy lao dong.

An so tham di tuyén rang cham dut hop dong lao dong vo1 Cong ty GM,
trong khi ba P.H khong c6 yéu cau chdm dut hop dong lao dong, so tham giai quyet
vuot qua pham vi khéi kién. Viée thu hoi quyet dinh s 03, va Quyet dinh s6 03
cua Cong ty cho nhan vién nghi viéc 1a hanh vi sa thai ngu’(‘)’i lao dong trai phap
luat.

Ludt sw bdo vé quyén loi ich hop phdp cho bi don Cong ty TNHH GM
trinh bay y kién:

Viéc b tri va sap sép ngudi lao dong cling nhu diéu chuyen ba P.H la phu
hop véi noi cu tra cua ba P.H. Viéc bd tri ba P.H 1a phu hop Diéu 185 B6 luét Lao
dong vé diéu chuyén nguoi lao dong theo dia chi, ma dia chi ctia ba P.H 1a theo hop
ddng lao dong, Cong ty khong c6 dia chi nao khac, ba P.H khong hé c6 bt ctr cong
van nao phan hoi cho Cong ty vé viéc ba khong thich nghi cong viéc hay yéu cau
cu thé ndo bang vin ban giri cho cong ty. Quyét dinh sd 03 tuy d& ban hanh va cong
ty nhan thay viéc ndy 1a sai trai nén da thu hoi cling nhu nhén ba P.H tr¢ lai béng
thong bao cho ba P.H cling nhu giao cho Hoi dong hoa giai cap co s& Quan 5 biét,
cho thay thién chi mubn khac phuc thiéu sot ctia cong ty. B6 tri lai vi tri ¢l va mirce
lwong ciing nhu tinh chét cong viéc nhu cil, d3 dap ing duoc yéu cau cia ba P.H.
Ba P.H du nhan dugc thong bao viée dé nghi ba quay lai lam viéc nhung ba cuong
quyét cham dut viée lao dong v6i Cong ty va ba da khong 1am viée cho cong ty mot
ngdy nio nita, tir khi cong ty ban hanh Quyét dinh s 04 moi ba tro lai lam viéc
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nhung ba khong dén, thi sao lai doi tién lwong trong nhitng ngay khong dugc 1am
viéc, trong khi Cong ty dd thong bao cho ba P.H biét ba phai dén lam viéc voi Cong
ty tir ngay 24/9/2018. Va mac du bi ba P.H tur chéi trg lai lam viéc, Cong ty ciing
khong he ¢6 yéu cau ba P.H bdi thuong cho cong ty. Cong ty cing khong khang
c40 an vé viée tra cho ba lwong thang 14 trong khi hop ddng khong co quy dinh,
viéc tra nhu vdy mac dinh thadng lvong thir 14 do nhu tra phép nam cho nguoi lao
dong. Nay ba tiép tuc yéu cau tién phép nim chua nghi, Cong ty van chap nhan ma
khong khéang céo.

Ba P.H di don phuong cham dat hop déng lao dong trudc nén ngay
27/7/2018, Cong ty méi co Quyét dinh s6 03 thong bao chdm dut chir khong phai
Cong ty don phuong trudc ma vi pham bao trudc.

Vé déng Bao hiém xa hoi: Bao hiém da thong bao Cong ty tuan thu day du
nén khong tranh luan gi thém.

Dai dién Vign Kiém sdt nhin dian Thanh phé Ho Chi Minh phdt biéu quan
diém:

-Vétd tung: Tham phan va Hoi d@)ng Xé,t xur da thuc hién dﬁy du tha tuc t6
tung theo quy dinh phép luat tir khi thu Iy cho dén khi nghi an.

- V& ndi dung vu an: Chdp nhan mot phan khang cio cua ba P.H. Budc bi
don cung voi ba P.H thyc hi¢n trach nhi¢ém cua Cong ty va ba P.H theo ty 1¢ dong
bao hiém xi hoi cho ba P.H chét so dén ngay 24/9/2018 theo quy dinh cua Luat
Bao hiém x3 hoi Viét Nam. Bac cac khang cdo khac cua ba P.H.

Céc phan con lai cia ban an so tham giit nguyén.
NHAN PINH CUA TOA AN:

Sau khi nghién ciru cdc tai liéu co trong ho so vu an dwoc tham tra tai phién
toa, loi khai cua nguyén don, bi don va nguwoi bao vé quyén va loi ich hop phap, y
kién cua dai dién Vién kiem sat Hoi dong xet xu nhan dinh:

[1] Vé 16 tung:

Pon khang cdo cua ba Ding Thi Hong P.H duoc thuc hién trong thoi han
luat dinh nén duogc cap phiic thAm chip nhan don dé xem xét lai ban an so thdm bi
khéang céo.

Cép so thém xac dinh cac quan h¢ tranh chép thoi hiéu khoi kién, tham
quyén giai quyét vu an theo cac diém a Khoan 1 Bleu 32, diém a Khoan 1 Piéu 35,
diém d Khoan 1 Diéu 40, Diéu 184 cuia Bo luat té tung dan sy nam 2015 13 ¢6 co sd
nén duoc cap phuc thim thong nhat.

[2]. V& noi dung khang cio:
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Ba P.H khang céo yéu cau xét lai toan bd ndi dung vu &n, tuy nhién tai phién
tda phiic tham, phia dai dién ctia nguyén don xac dinh lai cac ndi dung khang céo 1a
5 yéu cau nhu da néu & phan nhan dinh, dé giai quyét timg yéu cau nay, Hoi dong
xét xir cip phiic tham nhan dinh nhu sau:

CAp so tham di nhan dinh sau khi ba P.H nghi hét ché do thai san thi Cong ty
GM sé& phai c6 trach nhiém sap xép cong viéc cho lao dong nit phut hop theo quy
dinh. Viéc cong ty diéu chuyén ba P.H dén dia chi chi nhanh méi sé C2/29 Quédc 16
1, ap 3, xa BC, huyén BC, Thanh phd Ho Chi Minh ké tir ngy 20/7/2018. nhu vay
theo cap so thim nhén dinh cin ct ap dung 1a Dleu 158 Bo luat lao dong 2012 cho
phép ngudi st dung lao dong dugce quyén sip xép va bd tri ngudi lao dong nir sau
nghi thai san tro lai lam viéce la phu hop.
Nhung ngay 20/7/2019, do ba P.H khong ddng ¥ cach sap xép cong viéc ciia Cong
ty cho ba 1am & BC, nén ba van quay lai lam viéc tai dia chi s6 214 CH, nhu vay ba
P.H khong dong ¥ 1am viéc, coi nhu ba ty ¥ bo viée tir ngdy 20/7/2018, dén ngay
27/7/2018, Coéng ty ban hanh Quyét dinh sé 03/2018/QDNV cho ba thoi viéc. Ngay
20/9/2018, Cong ty ban hanh Quyét dinh sb 04/2018/QD vé viéc thu hdi quyet dinh
nghi viéc va Thong bao sO 05/2018/Qb, ngay 21/9/2018, ba P.H quay lai tiép tuc
lam cong viée ké toan tai dia chi s6 67 Puong PH, phuong H, Quan S cho Cong ty
13 noi theo hop dong lao dong, véi murc lwong nhu cii ké tir ngay 24/9/2018. Nhung
ba P.H khéng di 1am ciing khong bao cho Céng ty biét Iy do ba P.H khong tiép tuc
lam. Nén cép so tham d3 van dung Khoan 3 Piéu 35 B9 luat lao dong nam 2012
quy dinh: “Xac dinh ba P.H don phuong chdm dat hop dong lao dong, ma khong
¢ can clir cham dut va khong thuc hién nghia vu bdo truée cho Cong ty theo quy
dinh tai Diéu 37 B0 luat lao dong nam 2012, la don phuong cham dut hop déng lao
dong trai phap luat, nén da cho rang ba P.H yéu cau huy Quyét dinh s6 03, ngay
27/7/2019 ctia Cong ty TNHH GM 1a khong c6 co s chap nhan.

Cép phiic tham chua théng nhat quan diém va 1ap ludn nay cia Cap so thaim
nhu sau: Mic du Luat Lao dong cho phép ngudi st dung lao dong bé tri sip xép
diéu chuyén nguoi lao dong lam viée theo quy dinh tai Diéu 158 Bo luat lao dong
2012, nhung khi hai bén chua tim duoc sy thong nhat vé viéc sip xép va bd tri vi
tri, dja diém thi hai bén can c6 sy ban bac cho théng nhat. Cong ty GM ban hanh
quyét dinh s6 03/2018/QDNV cho ba P.H nghi viéc véi 1y do ghi trong quyét dinh
cho thoi viéc 13 “Can ctr Khoan 3 Diéu 126 Bo Luat lao dong”, tirc 1a diéu khoan
quy dinh cac truong hop sa thai nguoi lao dong khi nguoi lao dong nghi viéc nam
ngay cong don trong 01 thang”, nhung Cong ty ap dung diéu luat nay cho nguoi lao
dong nghi viéc la sai luat. Vi béi: theo quy dinh Khoan 3 Piéu 155 B6 Luat Lao
dong, thi “ngudi st dung lao dong khong dugce sa thai hoic don phuwong chdm dit
hop ddng lao dong véi lao dong nir dang nudi con dudi 12 thang tuoi..”

Theo quy dinh tai Diéu 38 Bo luat lao dong, khong co trudng hop nio cho
pheép nguoi str dung lao dong cho nguoi lao dong nghi viée trong truong hop nghi
viéc 05 ngay trong 01 thang theo can cir Khoan 3 Dié¢u 126 B Luat lao dong, ma

11



hon nita lai 1a nguoi lao dong nit nuodi con dudi 12 thang tudi, Cho nén, viéc nay la
16i cia Cong ty, cho nén khi Cong ty ban hanh quyét dinh sd 03/2018/QDNV, c¢6
nghia Cong ty da cham dit hop dong lao dong véi ba P.H theo Khoan 8 Diéu 36
Bo6 luat lao dong, 1a hanh vi don phuong trai phap luat, khong dung quy dinh tai
Piéu 38 Bo luat Lao dong va Khoan 3 Piéu 39 1a lao dong nir nudi con dudi 12
thang tudi nén can ci Diéu 42 Bo luat Lao dong, budc Cong ty phai thuc hién céac
ché tai theo quy dinh. Cu thé:

Viéc Cong ty cho ba P.H nghi viéc nhung cling khong c6 thuc hién viéc bao
trude cho ba P.H biét trude 45 ngay, theo hop dong ma hai bén dang thuc hién 1a
hop ddng lao dong khong xac dinh thoi han, nén & truong hop ndy, Cong ty phai
chiu trach nhiém bdi thuong cho ba P.H do vi pham thoi han bao trude theo quy
dinh tai Khoan 5 Diéu 42 B6 luat Lao dong. Ho1 déng xét xur phuc tham chép nhan
yéu cau khang céo cua ba P.H vé doi boi thuong do vi pham thoi gian bao trudce 45
ngay, trude khi cho thoi viée.

Xét tiép yéu cau khang céo ctia ba P.H doi boi thuong 12 thang tién lwong
do sa thai trai luat: Can ct Khoan 1 Piéu 42 Bo luat Lao dong quy dinh:
“Nghia vu ciia ngwoi sir dung lao dong khi don phwong cham dirt hop dong lao
dong trdi phap ludt thi ngoai viéc phai nhan nguoi lao dong tro lai lam vi¢c theo
hop a"ong lao dong da giao két thi nguoi sir dung lao ddng phdi tra tién lwong, Bdo
hiém y té, Bdo hiém xd héi trong nhitng ngay nguoi lao dong khong duoc lam viéc,
cong véi it nhat la 02 thdng tién lwong theo hop dong lao déng”.

Tuy nhién, Hoi ddng cdp phuc thim nhan thdy rang Cong ty dd nhan thiy
viéc ban hanh quyét dinh cho ba P.H théi viéc 1a chua dung, nén ngay 18/9/2018,
Cong ty d3 ra quyét dinh s6 04 thu héi lai quyét dinh s6 03 va théng bao nhan ba
P.H trd lai lam viée tir ngay 24/9/2018. Pay chinh 1a thoi diém ma Cong ty da co
quyét dinh nhan ngudi lao dong tro lai 1am viéce, nay viéc ba P.H yéu ciu cong ty
phai nhan ba tré lai 1am viéc 13 khong phu hop véi thuc té vao ngay 18/9/2018 lac
d6.Ké tir thoi diém Cong ty thong bao nhan ba P.H tr¢ lai lam viéc, quan hé lao
dong gitra Cong ty v6i ba P.H van tiép tuc nhu cu. Viéc nay ba P.H khong co thlet
hai gi phai yéu cau boi thuong cho ba 12 thang tién luong, vi néu ba P.H tro lai tiép
tuc lam viéc, thi ba hudng lwong va duoc tiép tuc cong viéc cii cia minh.

V& phia ba P.H khong dén Cong ty bét ctr ngdy nao tir khi duoc thong bao
vao ngay 24/9/2018 cho dén nay, cho nén hanh vi nay dugc Hoi déng cip phuc
tham danh gia 12 hanh vi don phuong chdm dut hop dong lao dong cta ngudi lao
doéng. Mic du viéc thu hdi quyét dinh s6 03 cho nghi viéc cua Cong ty khong dung
quy dinh theo Diéu 40 B lut lao dong quy dinh: “Viéc hiy bé quyét dinh don
phuwong cham dirt hop dong lao dong phdi trong thoi han bdo trude va phdi dwoc
sw dong ¥ ciia nguoi lao dong”.

Ciing chinh vi thé ma cdp phuc thdm dd chap nhan yéu cau doi boi thuong
ctia ba P.H vé vi pham thoi gian bao trude va chap nhin viéc yéu cau bdi thudng
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cho ba it nhat 02 thang tién luong theo quy dinh ctia khoan 1 diéu 42 B luat lao
dong.

Tuy nhién, bén canh viéc thu héi quyét dinh don phwong néi trén, Cong ty da
thé hién ¥ chi 1a nhin ngudi lao dong trd lai lam viée tir ngdy 24/9/2018, ngoai viée
ra quyét dinh sd 04 thu hdi quyét dinh cho thoi viée sd 03, thi Cong ty con ban
hanh théng bao s6 05, nhan nguoi lao dong trd lai vi tri lam viéc cti.Viéc ba P.H
khong tiép tuc 1am viéc ma khong ndi rd ¥ kién chinh dang ctia minh cho Cong ty
biét, sau khi Cong ty c6 thong bdo moi ba trd lai lam viéc, 1a hanh vi don phuong
cham dirt hop dong lao dong clia nguoi lao dong ba P.H.

Tir d6, quy trach nhiém bdi thudng cua Cong ty theo cac diéu luat da vién
dan:

1. Boi thudng do ban hanh quyét dinh s6 03 doi v6i ba P.H, bi vi pham thoi
han 45 ngay bao trudc (d61 v6i hop ddng lao dong khong xac dinh thoi han) nén
chip nhén yéu cau ciia nguyén don theo khang céo véi s tién 1a 12.300.000 ddng.
(Mtrc luong da dugc cac duong sy xac dinh tai phién toa phuic tham hién ba P.H
dang linh 14 8.200.000 dong).

Bugc Cong ty TNHH GM thanh toan s6 tién nay cho ba P.H: 8.200.000 dong
: 30 ngay x 45 ngay = 12.300.000 dong (Mudi hai tri€u ba tram nghin dong). (1)

Ba P.H khang céo yéu cau doi bdi thuong tién lwong trong nhimg ngay
khéng duge lam viée voi mic luong 8.200.000 dong tinh tir ngay 20/7/2018 cho
dén khi dugc nhan tré lai 1am viéc véi s6 tién tam tinh dén ngay xét Xu so tham 1a
143.184.615 ddng. Hoi dong xét xtr phuc tham nhan thay:

2./ Tu sau ngay 24/9/2018, 1€ ra ba P.H phai tr¢ lai lam viéc tai cong ty, cac
van dé Ve ché do quyén loi néu khong thong nhit dugc, hai bén co thé kién ra toa.
Thue té cho thiy cho dén nay, khi kién ra Toa an, cic ché d6 quyén loi cua ba van
dugc phap luat bao vé day du, khong thé lay 1y do dang c6 tranh chap nén khong
thé di lam. Hoi dong xét xir phuc tham can cu noi dung Khoan 1 Biéu 42 B luat
Lao dong quy dinh: “Phai tra tién luong, tién bao hiém xa hdi,... trong nhitng ngay
khong duoc lam viée”, c6 y nghia la nhitng ngay ma nguoi st dung lao dong khong
cho nguoi lao dong lam viéc, cho nén phai thay rang khi Cong ty thu hdi quyét dinh
s6 03 cho ba P.H théi viéc, va yéu cau ba quay lai 1am viéc ké tir ngay 24/9/2018,
thi nguoi lao dong ba P.H khong phai 1a “khong duoc lam viéc”, ma do hanh vi cha
quan cta ba P.H, chu dong khong dén lam viéc, chir khong phai ba khong duge lam
viéc theo diing thuat ngit ma diéu luat di quy dinh. Qua d6, xac dinh yéu cau khang
cdo doi tra lwong tir thang 7/2018 cho dén ngay xét xtr so tham va doi budc nhan ba
trd lai 1am viée 1a khong dung voi thuc té, khi ma Cong ty da dong ¥ nhan ba tré lai
lam viéc tir ngay 24/9/2018. Tur phan tich nay, Hoi dong xét xir phuc tham khong
chap nhan yéu cau khang céo nay cua ba P.H. Theo d6, viéc ba P.H d3 don phuong
chdm dit 1am viéc v6i Cong ty tir khi Cong ty yéu cau ba quay lai chd lam nhu cii
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cho dén nay, nay Cong ty c6 yéu cau chidm dut hop dong lao dong véi ba P.H do
hanh vi bo viéc cua ba, nén Hoi dong xét xur khong chap nhan yéu cau cua ba P.H
doi Cong ty nhan ba tré lai 1am viéc nita vi ba da chdm dat hop dong lao dong véi
Cong ty tir ngay 24/9/2018 cho dén nay ma khong c6 phan hoi ¥ kién chinh déng
clia minh ddi vai cong ty.

Do viy, viéc cap so tham tuyén chdm dut hop dong lao dong giita Cong ty
voi ba P.H 1a co6 can ctr, khong co gi la giai quyét vuot qua pham vi khéi kién, nén
giit nguyén phan tuyén niy cta an so tham (2).

Ttr nhitng phén tich d6, xét yéu cau cua nguyén don doi Cong ty phai tra tién
lwong trong nhitng ngay khong dugc lam viée, Hoi ddng phuc thidm nhan dinh: Do
ngay 18/9/2018, Cong ty ban hanh quyét dinh sb 04 thu hoi lai quyét dinh 03 (cho
nghi viéc), va viéc cho nghi viéc 12 khong diing va xem nhu hai bén van dang con
quan h¢ lao dong, nén phia Cong ty phai thanh toan luong cho ba P.H, trong nhiing
ngay ba P.H khong dugc lam viéc, tur ngay 20/7/2018 la ngay ba P.H quay lai
coocng ty dé 1am viéc nhung khong dugc cho 1am viée tai vi tri cti cho dén khi ba
P.H c¢6 hanh vi don phuong chdm dut hop dong lao dong, tic 1a sau ngdy ma ba
P.H dugc Cong ty thong bao 1a phai tr¢ lai lam viée (ngay 24/9/2018) la 02 thang
04 ngay, cap so tham tinh 12 05 ngay. C6 loi cho ba P.H nén cdp phiic tham giit
nguyén cach tinh nay:

3./ 8.200.000d0ng/thang : 26 x 02 thang 05 ngay = 17.976.923d0ng.

Nhung, cdp so tham di tinh tién luvong cho ba P.H trong nhimg ngay khong
duoc 1am viée,thanh tién 14 20.500.000 dong 1a chua chinh xac.

Du phia bi don Céng ty khéng khang cao phan tinh sai s6 ndy, nhung phia ba
P.H lai khang cdo, xac dinh y€u céu nay nidm trong yéu cau khang céo, nén cap
phuc tham tinh lai chinh x4c 13 : 17.976.923 dong. (3)

4./ V& yéu cau doi boi thuong 12 thang tién luong do viéc don phuong chim
dut hop dong lao dong cia bén str dung lao dong 1a trai phap luat, Hoi dong xét xtr
nhén thiy: Sau khi ban hanh quyét dinh s6 03 cho ba P. H nghi vi€c trai phap luat,
Cong ty da yéu cau ba trd lai lam viéc bang cach ra quyét dinh huy bo quyet dinh
cho nghi viéc, diéu nay cho thdy Cong ty di c6 thién chi trong viéc khic phuc sai
sot cia minh, ba P.H cling chi chiu anh hudéng trong khodng thoi gian tr ngay
20/7/2018 1a ngay nhan quyét dinh cho nghi viéc dén ngay 18/9/2018, Céong ty rut
lai viéc ban hanh quyét dinh, d6 1a chua ké ba P.H xin nghi 01 thiang nghi dudng
sau khi sinh tir ngay 02/8/2018.

Hoi dong xét xir nhan thiy khong c6 thiét hai gi cho ba P.H khi Céng ty
muén ba 1am viée lai voi vi tri cli, mic lwong va tinh chat cong viée tuong duong,
nghi nén budc Cong ty chi bdi thudong cho ba thém 02 thang tién lwong do viéc don
phuong cham dut trai phap luat cua Cong ty 1a c6 can nhic.

(8.200.000d0ng x 2= 16.400.000 dong. (4)

5./ Doi v6i yéu cau vé khoan tién dong Bao hiém xa hgi:
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- V& yéu cau budc Cong ty dong Bao hiém xa hoi tir thang 7/2018 cho dén
khi duoc nhan trd lai 1am viée véi mie luong 8.200.000d0ng/thang: Hoi df)ng x ¢t
xtr thdy mirc luong dugc hai bén thua nhan ba P.H dugc linh 1a 8.200. OOOdong, nén
khi ba P.H chdm dut hop dong lao dong thi hai bén c6 nghia vu ndp bao hiém cho
co quan bao hiém c6 tham quyén theo ty 16 ma Luat Bao hiém Viét Nam quy dinh.
Nén yéu cau nay cua ba P.H duoc chap nhén trén co s budc ca Cong ty GM clng
ba P.H ndp so bao hiém cta ba cho Cong ty va trén co s¢ d6 Cong ty va ba P.H ¢o
trach nhiém dong bao hiém cho ba P.H theo ty 1& ctia mdi bén, chét s6 bao hiém
dén hét ngay 24/9/2018. (5)

- V& yéu cau truy dong bd sung Bao hiém xa hoi tir thang 8/2014 dén thang
7/2018 13 31.821.290 d6ng theo muc luong thyc lanh.

Tai phién toa phuc thim, Hoi dong xét xtr nhan thay ba P.H va Cong ty déu
thira nhan ca hai c6 ky 02 hop dong lao dong, cu thé:

Hop dong s6 10/2014/HPLD-GM, ngay 01/8/2014 c6 thoi han 05 thang
Trong khi Cong ty dua ra muc luong theo hop ddng nam 2014 14 2.900.000d0ng va
cac khoan phu cép, phu cap 2.600.000 ddng, do d6 tién lwong 1a 5.500.000 dong.

Theo ba P.H, ké tir ndm 2015 gitra ba va giam dbc Cong ty GM ¢6 ky hop
dong tiép tuc, nhung Cong ty khong co giao hop dong lao dong cho ba giit.

Riéng hop dong sd 05/2016/HPLP-GM, ngay 01/01/2016 v&i Cong ty
TNHH GM, thi ngay 10/02/2018 ba P.H nhan duoc ban Hop dong lao dong sd
05/2016/HPLD-GM nhung trong hop ddng khong ghi ngay 10/02/2018 ma lai ky
Iui ngay 01/01/2016, v6i muc lwong 3.800.000 dong va cac phu cip khac, ba thiy
Hop dong lao dong trén khong thé hién diing nhu mire lwong thuc 1anh 1a 8.200.000
dong/thang.

Do dai dién cong ty cling dong ¥ ba P.H trudc khi nghi viéc dang thuc lanh
mirc lurong 8.200.000 dong /thang. Cong ty trinh bay mirc lvong chinh cua ba P.H
tr ndm 2015 1a 3.317.000 ddng/thang; Nam 2016 dugc ting 1a 3.800.000
ddng/thang, nam 2017 duoc ting 13 4.400.000 déng/thang, tor ndm 2018 duogc tdng
1a 4.600. OOOdong/thang, con lai la phan phu céap la 3.600. 000ddng da thoa thudn
trong hop ddng va tién thudng ning suét, tién hd tro thém.

Theo quy dinh cta Luat nim 2014, Nghi dinh 115/2015/ND-CP huéng dan
Luat Bao hiém x3 hoi vé Bao hiém xi hoi bat budc, Quyét dinh sd 595/Qb-
BHXH, ngay 14/4/2017 thi cac khoan phu cap cta ba P.H tai hop dong lao dong 1a
cac khoan thu nhdp khong tinh déng Bao hiém xa hdi bat budc. Nhu vay, muc
lwong dong Bao hiém x3 hoi cho ba P.H theo hop dong ngay 01/8/2014 la
2.900.000 dong va theo hop ddng ngay 01/01/2016 1a 3.800.000ddng.

Theo bang luong dang ky cua Cong ty voi co quan Bao hiém x4 hoi va S6
Bao hiém xa hoi cua ba P.H déu thé hién mirc lvong ma Cong ty dong Bao hiém xa
héi cho ba P.H trong nam 2014 1a 2.900.000d6ng/thang, nam 2015 Ia
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3.317.000d0ng/thang, nam 2016 1a 3.800.000d0ng/thang, trong nam 2017 1a
4.400.000d6ng/thang, trong nam 2018 13 4.600.000d0ng/thang. Tién luong déng
B4o hiém x3 hoi cling da dugc Co quan Bao hiém x4 hoi kiém tra cin clr vao bang
lwong ctia Cong ty. Mirc luong déng Bao hiém xa hoi trong ndm 2014 cua Cong ty
1a phu hop v6i mirc lwong da ky két tai hai ban hop dong lao dong. Pdi vai hop
dong lan hai, ba P.H cho rang 6ng Ph, Giam ddc Cong ty c6 ky voi ba, nhung
khong cho ba gitr ban hop déng, nén Hoi dong xét xtr thdy ba khong c6 chimg cur gi
chirmg minh cho trinh bay vé hop dong lao dong c6 murc luong co ban khong bao
gém phu cap 13 bao nhiéu. Tuy nhién, neu xem xét murc lwong co ban va phu cip
lvong thi ¢6 co s& xac dinh dugc theo s6 bao hiém xa hoi 1a 4.600. OOOdong 1a phu
hop voi muc thue ldnh bao gdm lwong va phu cp thanh s tién 8.200.000 dong ma
hai bén thira nhan tai phién toa phtc tham.

Vén dé chinh 1a ba P.H yéu cau Cong ty phai .dong bao hiém cho ba bang
muc lvong thyc 1anh chtr khong duogc trir khoan phu cap.

Dua trén s6 Bao hiém xa hoi va xac nhan cua co quan bao hiém, mirc bao
hiém x3 hoi cua nguoi lao dong dugce dong 1a mire lwong theo hop dong khong bao
gdm phu cap. Do d6, Hoi dong xét xtr chdp nhan theo muirc luong ma hai bén da
thira nhan, 1am can ctr xac dinh mirc déng Bao hiém xi hoi cua Cong ty ddi véi ba
P.H. Nhu véy, do Cong ty di déng di bao hiém cho ba P.H, khong c6 co sd chip
nhan khang cdo ctia ba P.H 14 can tinh truy dong theo mirc thyc lanh nita. - V@
an phi lao dong so thim:

Nguyén don ba Dang Thi Hong P.H khong phai chiu 4n phi so tham.

Bi don Coéng ty TNHH GM phai chiu an phi trén sb tién phai thanh toan cho
nguyén don téng cong 1a 77.696.154 & (Bay muoi bay triéu, siu trim chin muoi
sau nghin, mot trim nim muoi bén dong).S6 tién an phi bi don phai chiu la
2.330.884 d6ng (Hai triéu, ba trim ba chuc nghin, tdm trim tdm muoi bén dong).

- An phi phac tham: Ba P.H khong phai chiu an phi phuc tham.

Vi cac € trén;
QUYET PINH:

Can ctr vao diém a Khoan 1 Piéu 32, diém a Khoan 1 Diéu 35, diém d
Khoan 1 Diéu 40, Diéu 147, Piéu 184 va Khoan 1 Diéu 273 B0 luat tb tung dan su
nam 2015;

Can ctr vao khoan 2 Diéu 22, Piéu 38, Khoan 8 Piéu 36 Bo luat lao dong va
Khoan 3 Diéu 39, Diéu 40, Diéu 41, Diéu 42, Piéu 90, Diéu 96, Khoan 3 Diéu 126,
Khoan 3 Piéu 155 B9 luét lao dong nam 2012;

Can clr vao Khoan 2 Diéu 6 Nghi dinh 45/2013/ND-CP, ngay 10/5/2013 quy
dinh chi tiét mot so dieu cua B0 luat lao dong nam 2012;
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Cian ctr vao Khoan 2 DPiéu 94 Luat Bao hiém xa hdi nim 2006;

Can ctr vao Diéu 85, Diéu 86 va Khoan 2 Piéu 121 Luit Bao hiém xi hoi
nam 2014;

Can ctr vao Khoan 2 Diéu 14, Piéu 13 Luat Bao hiém y té nim 2008;
Can ctr vao Khoan 2 Diéu 41, Diéu 57 Luat Viéc lam nam 2013;

Can cu vao Nghi Quyet 326/2016/UBTVQH14, ngay 30/12/2016 cua Uy
Ban Thuong vu Qudc hoi vé muc thu, mién, giam, thu, ndp, quan 1y va sir dung an
phi va I¢ phi Toa én;

Cin cr vao Luat Thi hanh an dan sy niam 2008 duoc sira d6i bd sung nim
2014.
TUYEN XU

1. Chap nhan mét phan yéu cau khang céo ctia ba Pang Thi Hong P.H.
Stra mot phan ban an so tham.

Cong ty Trach nhiém hitu han GM c¢6 trach nhiém phai tra cho ba Pang Thi
Hoéng P.H s tién nhu sau:

1.1 Tién nghi phép nim, tinh tr nam 2014 1a 18.719.231d (Muoi tam triéu
bay traim muoi chin nghin hai trim ba muoi mot déng).

1.2 Tién lwong thang 13 ndm 2018 va thang 14 ndm 2018 1a 12.300.000d (Mudi hai
triéu ba trim nghin dong).

1.3 Tién luong trong nhimg ngay khong duoc 1am viée 1a 17.976.923@ (Muoi
bay triéu, chin trim bay muoi sau nghin, chin trim hai muoi ba dong).

1.4 Boi thudng vi pham nghia vy bao trude khi don phuong chim dat hop
déng lao dong cua Cong ty, budc Coéng ty thanh toan cho ba P.H sé tién
12.300.000d (Muoi hai triéu, ba traim nghin dong).

1.5 B6i thuong hai thang tién lwong do phia cong ty don phuong chdm dut
hop ddng lao dong trai phap luat véi ba P.H 1a 16.400.000d (Mudi sau triéu, bén
tram nghin dong).

Téng cong 1a 77.696.154 (Bay muoi bay triéu, sau trim chin mwoi sau nghin,
mot trim nim muoi bon) dong.

2. Cong ty TNHH GM va ba Pang Thi Hong P.H c6 trach nhiém cung ndp
Bao hiém x3 hoi theo ty 1é ciia Luat bao hiém x4 hdi quy dinh.Cu thé muc luong 1a
4.600.000 dong tinh tir thang 7 nim 2018 cho dén ngay 24/9/2018.

Ba P.H c¢6 trach nhiém ndp lai s6 bao hiém ctia minh cho Cong ty TNHH
GM dé Cong ty thuc hién viéc chédt s6 bao hiém cho ba theo quy dinh.

Sau khi chét s6 bao hiém cho ba P.H, Cong ty TNHH GM tra lai s6 bao hiém
xa hoi cho ba P.H.

3. Khéng chdp nhan yéu cu cta ba P.H budc Cong ty TNHH GM nhan ba
P.H tr¢ lai lam viéc.
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_ Xac dinh Hop dong lao dong khong xac dinh thoi han gitra ba Dang Thi
Hong P.H va Cong ty TNHH GM cham dut.

4. Khong chap nhén cac yéu cau khang céo cta ba Pang Thi Hong P.H nhu
sau:

a) Poi boi thudng cho ba P.H 12 thang tién luong 98.400.000dong do sa thai
trai luat.

b) Boi tra tién lwong tir ngay 25/9/2018 cho dén khi nhan ba tro lai lam viéc.

¢) Tinh Bao hiém x4 hoi cho ba P.H tir thang 9 nim 2018 dén ngay nhan tro
lai lam viéc.

d) Truy déng Bao hiém xi hoi bd sung tir thang 8 ndm 2014 dén khi xét xir
so tham theo mirc lwong thyc lanh 8.200.000 dong

e) Hay bo quyét dinh cham dat hop dong lao dong sb 03/18/QDNV, ngay
27/7/2018.

Ké tir ngay c6 don yéu cau thi hanh 4n ctia nguoi duge thi hanh an cho dén
khi thi hanh xong tat ca cac khoan tién, hang thang bén phai thi hanh an con phai
bau khoan tién 13i ctia s6 tién con phai thi hanh an theo mac 1di suit do cac bén
thoa thuan nhung khéng duoc vuot qua muc 13i suat duge quy dinh tai khoan 1
Diéu 468 B luat dan su, néu khong c6 thda thuan thi thuc hién theo quy dinh tai
tai khoan 2 Diéu 468 Bo luat Dan su.

5. Dinh chi yéu cau ctia ba Bang Thi Héng P.H vé bdi thudong danh du va ton
that tinh than 1a 100.000.000d6ng (M4t tram tri¢u dong).

6. V& an phi dan sy so thim:

Ba Pang Thi Hong P.H khong phai chiu 4n phi so tham.

Cong ty TNHH GM phai chiu 4n phi so tham 13 2.330.884 d (Hai triéu, ba
trim ba muoi nghin, tdm trim tim muoi bon dong).

Ba Diang Thi Hong P.H khéng phai chiu 4n phi phiic tham.

Truong hop ban an, quyét dinh duogc thi hanh theo quy dinh tai Piéu 2 Luat
thi hanh an dan sy thi nguoi duge thi hanh an dan sy, nguoi phai thi hanh an dan sy
¢6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, tu nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat thi hanh an
dan su; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luat thi
hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.
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Noi nhdn:

- Toa 4n nhan dan Téi cao (1);

- Toa 4n nhan dén cap cao tai Tp.HCM (1);
- Vién kiém sat NDTp.HCM (2);

- Cuc THA Dan sy Tp.HCM (1);

- Toa &n nhan dan Quan S (2);

- Chi cyc THA Dan sy Quén S (2);

- Cac duong su (4);

- Luu. 22b.

TM. HQI PONG XET XU PHUC THAM
THAM PHAN - CHU TQA PHIEN TOA

Lé Thi Hoang Hoa
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