TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET N
TINH NGHE AN Poc lap - Tw do - Hanh phuc

Ban an s: 12/2023/HNGD-PT
Ngay 14 - 7 - 2023
V/v “Ly hén, tranh chép vé nudi con,
chia tai san sau khi ly hon”
NHAN DANH
NUOGC CONG HOA XA HOI CHU NGHIiA VIET N

TOA AN NHAN DAN TINH NGHE AN
- Thanh phin Hpi dong xét xir phiic thdm gém c6:
Thim phdn - Chii toa phién toa: Ong Pham Vin Ph .
Cdc Tham phdan: Ba Nguyén Thi Thanh Ng
Ba Nguyén Thi Thu T

- Thu ky phién toa: Ong Ho Ngoc M - Thu ky Toa an nhan dan tinh Nghé
An.

- Dai di¢n Vign kiém sdt nhén dén tinh Ngh¢ An tham gia phién toa: Ba
Nguyéen Thi H - Kiém sat vién.

Ngay 14 thang 7 ndm 2023, tai Tru s¢ Toa an nhan dan tinh Ngh¢ An xet
xtr phuc tham cong khai vu an Hon nhan va Gia dinh thu 1y s6 04/2023/TLPT-
HNGD ngay 21 thang 3 nam 2023 v¢€ viéc “Ly hon, tranh chap vé nudi con, chia
tai san khi ly hon”. Do Ban an HoOn nhidn va Gia dinh so tham so
93/2022/HNGD-ST ngay 07 thang 11 ndm 2022 cua Toa én nhan dan thanh pho
Vinh, tinh Ngh¢ An bi khang cdo; theo Quyet dinh dua vy an ra xét xtr phuc
tham s0 19/2023/QD-PT ngay 31 thang 5 nam 2023, gitta cac duong su:

- Nguyén don: Anh Pham Sy N, sinh nam 1977; noi dang ky ho khau
thuong tra: Khoi Tan Hoa, phuong Ha Huy Tép, thanh phd Vinh, tinh Ngh¢ An;
chd ¢ hién nay: B3-09-7, Chung cu Him Lam Cho Lon, phuong 11, quén 6,
thanh pho H6 Chi Minh; c6 mat tai phién toa.

- Bi don: Chi Nguyén Thi Hong Nh, sinh nim 1986; noi dang ky ho khau
thuong tra: Khoi Tan Hoa, phuong Ha Huy Tép, thanh pho Vinh, tinh Ngh¢ An;
chd ¢ hién nay: S6 nha 39, Ngd 5, duong Cao Ba Quat, khoi 12, phuong Truong
Thi, thanh phd Vinh, tinh Nghé An; c6 mat tai phién toa.

- Ngueoi ¢6 quyén loi, nghia vu lién quan:

+ Anh Pham Sy Ph, sinh nam 1972 va chi Pham Thi H, sinh nam 1973; dia
chi: D10, Khu biét thuy Phuong N, phuong 8, thanh phd Viing Tau, tinh Ba Ria -
Viing Tau; c6 mat tai phién toa.

+ Ba Pham Thi Th, sinh nam 1952; dia chi: T6 13, phuong Hoa Hai, quan
Ngii Hanh Son, thanh ph6 Pa Nang; c6 don dé nghi vang mat.



+ Chi Hoang Thi Ph, sinh nam 1978; dia chi: X6m 3, xa Xuan Pho, huyén
Nghi Xuan, tinh Ha Tinh; c6 don d€ nghi vang mat.

+ ong Tran Van Ch, sinh nim 1965; dia} chi: Thén Trung Van, xa Xuan
Hai, huyén Nghi Xuan, tinh Ha Tinh; ¢6 don dé nghi vang mat.

- Nguoi khang céo: Anh Pham Sy N; chi Nguyén Thi Hong Nh; anh Pham
Sy Ph va chi Pham Thi H.

NOI DUNG VU AN:

Theo don Iy hén, cdc 16i khai, hoa gidi trong qud trinh gidi quyét vu dn Va
tai phién toa so tham, anh Pham Sy N trinh bay: Anh N va chi Nguyén Thi
Hong Nh két hon voi nhau vao ngdy 15 thang 4 nam 2013 trén co s6 tuy nguyén,
dang ky két hon tai Uy ban nhan dan phuong Ha Huy Tap, thanh phd Vinh, tinh
Nghé An. Qua trinh chung séng hanh phiic dugc mot thoi gian thi vo chong phat
sinh mau thuan, nguyén nhén mau thuan 1a do tinh tinh vg chong khong phu
hop, bat dong quan diém. Nay, anh N nhéan thay khong con tinh cam véi chi Nh
nita nén yéu cau Toa 4n giai quyét ly hon voi chi Nh.

Vé con chung: Anh N va chi Nh ¢6 02 con chung la Pham Sy Trung D,
sinh ngay 27 thang 6 ndam 2014 va Pham Sy Minh Q, sinh ngay 10 thang 6 nam
2016. Khi ly hdn, anh N ¢6 nguyén vong duoc truc tiép cham séc, nudi dudng
ca 02 con chung dén khi trudong thanh, khong yéu cau chi Nh cip dudng nudi
con. Truong hop khong dugc nudi ca 02 con chung thi anh N ¢6 nguyén vong
xin nudi con chung Pham S§ Trung D va khéng yéu cau chi Nh cap dudng nuodi
con.

V& tai san chung: Anh N yéu ciu Toa an giai quyét chia tai san chung cta
vo chong gdm: Quyén sir dung dat d6i voi thira dat sé 828, to ban d6 sb 1, dién
tich 265m? tai thon Hai Hong, x4 Xuan Hai, huyén Nghi Xuén, tinh Ha Tinh
theo Giéy ching nhan quyén st dung dét, quyén s hiru nha ¢ va tai san khac
gan lién v6i dat so BR 532002 ngay 22 thang 01 ndam 2014 mang tén anh N va
chi Nh. Nguon gdc thira dat nay cua vo chéng mua tir ngudn tién cudi va tién
day thém cua anh N, anh N dé nghi chia d6i thira dat nay. Truong hop khong
tach thira dat trén thanh 02 thtra thi anh N ¢6 nguyén vong dugc lay dat va bu
phan dat gia tri con lai bang tién cho chi Nh Péi voi quyén sir dung dat tai thia
dat s6 866, to ban do sb 14, dién tich 86,4m’ va tai san trén dat theo Gidy ching
nhan quyén su dung dat, quyén so hitu nha & va tai san khac gan lién v6i dat sd
BX 193923 ngay 04 thang 5 nam 2015 theo du an khu nha & Mega Ruby, 5O 70,
duong D3, khu phé 2, phuong Pha Hiru, quan 9, thanh pho Hb Chi Minh, nguon
gbc thira dit nay 13 do anh N thé chip quyén sir dung dat s6 117, to ban dd sb 74
tai kh6i Tan Hoa, phuong Ha Huy Tap, thanh phd Vinh, tinh Nghé An 14 tai san
riéng cua anh N c6 trude thoi ky hon nhan vay ngan hang s tién 2.344.000.000
ddéng dé mua quyén str dung dat va tai san trén dat. DPay 1a tai san anh N mua
trong thoi ky hon nhan nhung 1a tai san phét sinh tir nguon tién cia gia dinh ong
Pham S§ Phu (b6 ctia anh N) va anh Pham S§ Phiic (anh trai cua anh N) 12 tai
san co trudc thoi ky hon nhan nén anh N dé nghi xac dinh day 14 tai san riéng
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ctia gia dinh anh N va dé nghi Toa an giao cho anh N dugc so hitu va st dung.
DPdi v6i cdn hod chung cu B3-09-7, tﬁng 9, Block B3 thudc du an khu can ho Him
Lam Cho Lén, dién tich 97,2 m? tai phuong 11, quén 6, thanh phé HO Chi Minh
theo Hop ddng mua ban sé 158/11/2014/HPMB-HCLC ngay 15 thang 11 nim
2014, day la tai san cua anh Pham Sy Ph va chi Pham Thi H (anh ré va chi gai
cta anh N). Do luc mua, anh Phi, chi Hoai ban cong viéc nén nho anh N dung
tén mua nha, nguén tién mua can ho trén 1a do anh Phi, chi Hoai chuyén cho anh
N bang hinh thirc chuyén tién mat va chuyén khoan theo tirng dot voi tong sd
tién 1.800.000.000 dong. Nay, anh Phi va chi Hoai yéu cau anh N, chi Nh tra lai
can ho nay cho anh Phi, chi Hoai thi anh N dong ¥.

Chi Nguyén Thi Hong Nh trinh bay: Chi Nh thira nhan diéu kién, thoi gian
Vo chéng két hon, thoi gian chung sdng, mau thuin va nguyén nhan mau thuin vo
chong dung nhu anh N d trinh bay. Nay, anh N lam don xin ly hén, chi Nh thay
tinh cam vg chong khong con nén ciing dong y ly hon.

Vé con chung: Chi Nh xac dinh vo chong c6 02 con chung 13 Pham S¥
Trung D, sinh ngay 27 thang 6 nam 2014 va Pham Sy Minh Q, sinh ngay 10
thang 6 nam 2016 nhu anh N da trinh bay. Ly hon, chi Nh c6 nguyén vong dugc
nudi ca 02 con chung va chi yéu cau anh N cap dudng nudi 01 con chung
7.000.000 dong/thang, ké tir khi giai quyét xong vu an dén khi cic con chung du
tudi truong thanh. Néu truong hop duoc nudi 01 con, chi Nh dé nghi Toa an giai
quyét theo quy dinh ctia phap luét.

Vé tai san chung: Quyén st dung dat ddi voi thira dat s6 828, to ban d6 sb
1, dién tich 265m? tai thén Hai Héng, xd Xuan Hai, huyén Nghi Xuan, tinh Ha
Tinh theo Glay ching nhéan quyén sir dung dat, quyén so hitu nha & va tai san
khac gin lién voi dat sé BR 532002 ngay 22 thang 01 nam 2014 mang ten anh
N, chi Nh 14 tai san chung ctia vo chong, ngudn goc thura dat mua tir ngudn tich
gop ciia vo chong, chi Nh dé nghi chia dbi thira dat nay. Trudng hop khong tach
thira dat trén thanh 02 thira thi chi Nh c6 nguyén vong duoc lay dat va bu phan
gia tri con lai bang tién cho anh N.

Quyén sur dung dat tai thira dat sb 866, to ban dd s 14, dién tich 86,4m* va
tai san trén dat theo Giay ching nhan quyén st dung dat, quyén so hitu nha ¢ va
tai san khac gan lién voi dat s6 BX 193923 ngay 04 ‘thang 5 nam 2015 theo du
an khu nha & Mega Ruby, S6 70, duong D3, Khu phé 2, phuong Phi Hiru, quan
9, thanh phd H6 Chi Minh, ngudn gdc thira dat va tai san trén dat nay 1a do vo
chong tich gop duoc de mua nén day la tai san chung cua vo chong Chi Nh yeu
cau Toa an giai quyét chia d6i quyén sir dung dat va nha & trén dat, chi Nh c6
nguyén vong duoc & trén ngdi nha do va bu phan gia tri con lai bang tién cho
anh N.

Can ho chung cu B3-09-7, ting 9, Block B3 thudc dy an khu cin ho Him
Lam Cho Lén, dién tich 97,2m” tai phuong 11, quin 6, thanh phé Hd Chi Minh
theo Hop dong mua ban s6 158/11/2014/HPMB-HLCL ngay 15 thang 11 nim
2014, ngudn gdc cin ho nay do vo chong tich gop tién dé mua nén day 1a tai san
chung cua vo chéng. Thoi diém dit coc tién mua can ho, chi Nh dang mang bau
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va sinh con nho tai thanh phd Vinh, tinh Nghé An nén nhd anh Phi (anh ré cua
anh N) ding ra dat coc tien dé mua nha, anh Phi chi la nguoi ding ra dat coc
con nguoi ding tén mua nha l1a anh N. Nay, chi Nh yéu cau Toa an giai quyét
chia doi gia tri can ho trén va c6 nguyén vong dugc 14y ngdi nha va bu phan gia
tri con lai bang tién cho anh N. Ddi v6i yéu cau ciia anh Phi va chi Hoai tra lai
can ho trén cho anh Phi, chi Hoai, chi Nh khong dong v vi chi Nh cho rang day
la tai san chung cua vg chéng.

Nguoi co quyén loi, nghia vu lién quan anh Pham Sy Ph va chi Pham Thi H
trong qud trinh gidi quyét vu dn trinh bay: Ngay 16 thang 11 nim 2014, anh Phi
13 anh ré ciia anh Pham Sy N da dang ra dat coc mua can ho chung cu B3-9-07,
tang 9, Block B3 thudc du 4n khu cin ho Him Lam Cho Lén, dién tich 97,2m?
tai phuong 11, quan 6, thanh phé H6 Chi Minh. Theo anh Phi, anh 13 ngudi ky
tén trong thoa thuan dat coc cling nhu bién nhan tién dat coc, trong ban thoa
thuan dit coc dé thuc hién hop déng. Anh Phi cling da yéu cau chu dau tu tat ca
moi thong tin lién quan qua so dién thoai ctia anh Phi, truong hop khong lién lac
thi lién lac vé1i anh N, minh chung trong Ban thoa thudn dat coc )
288/11/2014/TTPC-HLCL ngay 16 thang 11 nam 2024 c6 xac nhan cta chi dau
tu. Do diéu kién & xa, khong tién trong viéc di lai nhiéu lan dé ky hop dong nén
anh Phi c6 nho anh N dai dién ky hop dbng mua ban, dung tén trong giéy ching
nhan va thyc hién giao ndp tién theo tién do, minh ching s6 tién vo chong anh
Phi da chuyén qua tai khoan, c6 sao ké tai khoan nhan tién cua anh N va gidy
ndp tién vao tai khoan mdi lan chuyen clia vg chong anh Phi, nhiig nguoi tra
ng cho anh Phi va khoan vo chdng anh Phi vay cling chuyén vao tai khoan cua
anh N. Ngoai ra, vg chong anh Phi con giao tién mat cho anh N dé nop theo tién
do cua hop dong Téng sb tién vo chong anh Phi da chuyen vao tai khoan cua
anh N va giao tién mit cho anh N 13 1.992.447.000 dong; cu thé, tong sb tién
chuyén khoan ciia anh Phi, chi Hoai chuyén vao tai khoan anh N 1a 840.000.000
dong, tién mat chi Hoai giao cho anh N 13 630.447.000 dong, ong Chat chuyén
tra vay cua vg chong anh Phi 120.000.000 dong, chi Phugng tra vay v chong
anh Phi 100.000.000 dong, chi Hoai vay chi Phuong 100.000.000 dong va vay
ba Thanh 202.000.000 déng dé chuyén cho anh N. Hién nay, anh N yéu cau ly
hén, chia tai san voi chi Nh, chi Nh yéu cau chia cin ho chung cu B3-09-7, tang
9, Block B3 thudc dy 4n khu can ho Him Lam Cho Lén, dién tich 97,2m? tai
phuong 11, quan 6, thanh phd Hd Chi Minh diémg tén anh N, anh Phi, chi Hoai
khong ddng ¥ vi trén thuc té can hd nay khong phai 13 tai san chung cia vo
chéng anh N, chi Nh ma 1a tai san cua vg chéng anh Phi, chi Hoai. Vi vay, vo
chbng anh Phi, chi Hoai dé nghi Toa an budc anh N, chi Nh thyc hién nghia vu
chuyen nhuong lai quyén st dung dat, quyén so hiru nha & va tai san khac gin
lién véi dat d6i véi can hd néu trén sang tén anh Phi.

Chi Pham Thi Th trong qud trinh gidi quyét vu dn trinh bay: Chi Thanh 1a
chi gai cua chi Pham Thi H (v¢ cua anh Pham Sy Ph). Vao khoang thoi gian dau
nam 2015, anh Phi c6 dat van dé vay tién cua chi Thanh dé mua nha tai thanh
ph6 H6 Chi Minh, anh Phi dé nghi chi Thanh chuyén tién thanh toan can ho 03
dot, tat cac cac lén anh Phi vay cua chi Thanh déu dé nghi chuyén toan bo sb
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tién vay vao tai khoan s6 3600215002804 ctia anh N thudc Ngan hang Nong
nghiép va Phat trién Nong thon. Cu thé: Ngay 12 thang 02 ndm 2015, chi Thanh
chuyén 15.000.000 ddng; ngay 26 than 02 nim 2015, chi Thanh chuyén
96.000.000 dong; ngay 02 thang 10 nam 2015, chi Thanh chuyén 91.000.000
dong, tong cong, chi Thanh dé cho anh Phi vay 202.000.000 ddng va toan bo sb
tién vay nay déu chuyen vao tai khoan cua anh N. Hién nay, anh Phi dé tra cho
chi Thanh toan b6 sd tién trén nén chi Thanh khong 6 ¥ kién gi.

Chi Hoang Thi Ph trong quda trinh giai quyét vu an trinh bay: Chi Phuong xac
nhan c¢o chuyen vao tai khoan ctua anh Pham Sy N 02 lan voi tong sO tién
200.000.00 dong theo yéu cu ctia anh Pham S§ Ph. Cu thé, cac 1an chuyén tién 1a
ngdy 06 thang 3 nam 2015, chuyén 100.000.000 dong va ngay 22 thang 10 nim
2015, chuyén 100.000.000 dong.

Ong Tran Van Ch trong qud trinh gidi quyét vu dn trinh bay: Ong Chat xac
nhan da chuyén vao tai khoan ctia anh Pham S§ N s6 tién 120.000.000 dong vao
ngay 08 thang 5 nam 2015 theo yéu ciu cua anh Pham S§ Ph dé tra ng cho anh
Phi.

Ban an Hon nhan va Gia dinh so tham s6 93/2022/HNGD-ST ngay 07
thang 11 nam 2022 cta Toa 4n nhan dan thanh phd Vinh, tinh Nghé An da quyét
dinh: Can ctr cac Diéu 33, 43, 56, 58, 59, 60, 62, 81, 82 va 83 cua Luat Hon
nhan va gia dinh nam 2014; khoan 1 Piéu 28, Picu 147, Piéu 227, Dicu 228,
Piéu 271 va Piéu 273 cua Bo luat TS tung dan su; Piéu 27 Nghi quyét sb
326/2016/UBTVQH14 cua Uy ban Thuong vu Qubc hdi quy dinh vé an phi, 18
phi Toa an; xu:

- V& quan hé hon nhan: Anh Pham S§ N duoc ly hon véi chi Nguyén Thi
Hong Nh.

- Vé con chung: Giao con chung Pham Sy Trung D, sinh ngay 27 thang 6
nim 2014 cho anh Pham S§y N truc tiép nudi dudng; giao cho chung Pham Sy
Minh Q, sinh ngay 10 thang 6 ndm 2016 cho chi Nguyén Thi Hong Nh truc tiép
nudi dudng. Hai bén khéng phai cip dudng nudi con cho nhau. Nguoi khong
trye tiép nudi con co6 quyén, nghia vu thim nom con chung khong ai duge can
trg. Ngudi truc tiép nudi con cling cac thanh vién trong gia dinh khong dugc can
tré nguoi khong truc tiép nudi con chung trong viéc thaim nom, cham séc, nuodi
dudng, gido duc con.

- V& tai san:

+ Giao cho chi Nguyén Thi Hoéng Nh duoc quyén st dung thira dat s6 828,
td ban d6 s 1, dién tich 265m? tai thon Hai Héng, xd Xuan Hai, huyén Nghi
Xuan, tinh Ha T‘nh theo Glay ching nhan quyén sur dung dat, quyén s& hiru nha
& va tai san khac gin lién v6i dat sé BR 532002 ngay 22 thang 01 nim 2014

mang tén anh Pham S§ N va chi Nguyén Thi Hong Nh va dugc nhén sd tién
trich chia tai san tir anh Pham S§ N 1a 657.603.348 dong.

+ Giao cho anh Pham Sy N dugc quyén sir dung dién tich 86,4m” dat tai
thira dat s6 866, to ban d6 so 14 thudc du an khu nha & Mega Ruby, S6 70,
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duong D3, khu pho 2, phuong Pha Hitu, quén 9, thanh phé Hb Chi Minh va so
hitu tai san gan lién voi dat theo Glay ching nhan quyén sir dung dat, quyén so

hitu nha & va tai san khac gin lién voi dat sé BX 193923 ngay 04 thang 5 nim
2015.

+ Giao cho anh Pham Sy N dugc quyén sir dung, so hitu can ho chung cu
B3-09-7, t?mg 9, Block B3 thudc du an Khu can hd Him Lam Chg Lén, dién tich
97,2m’ tai phudng 11, quan 6, thanh phé H6 Chi Minh theo Hop ddng mua ban
s6 158/11/2014/HPMB-HLCL ngay 15 thang 11 nam 2014.

+ Anh Pham Sy N phai trich chia gia tri tai san cho chi Nguyén Thi Hong
Nh s0 tién 657.603.348 dong.

+ Anh Pham S§ N c6 nghia vy thanh toan cho anh Pham Sy Ph va chi
Pham Thi H 1.834.000.000.000 ddng gia tri von gop d6i voi cin hd chung cu
B3-09-7, tang 9, Block B3 thudc du an Khu cin ho Him Lam Cho Lon, dién tich
97,2m? tai phuong 11, quan 6, thanh phd HO Chi Minh theo Hop ddng mua ban
s6 158/11/2014/HPMB-HLCL ngay 15 thang 11 nam 2014,

+ Anh Pham S§ Ph va chi Pham Thi H dugc nhan tr anh Pham Sy N
1.834.000.000 dong gia tri von gop ddi véi can ho chung cu B3-09-7, Tang 9,
Block B3 thudc du an Khu can hd Him Lam Cho Ldn, dién tich 97,2m2 tai
phuong 11, quan 6, thanh phé HO Chi Minh theo Hop déng mua ban sd
158/11/2014/HPMB-HLCL ngay 15 thang 11 ndm 2014

Ngoai ra, Ban 4n co tuyén vé 13i sudt do cham thi hanh an, quyén va nghia vu
thi hanh an, an phi va quyén khang cao cua cac duong su.

‘Ngay 14 thang 11 nam 2022, anh Pham S§ N khéang cao khong dong v voi
quyet dinh ctia Ban 4n so thdm vé phan chia tai san, yéu cau Toa an cip phiic
tham phan chia lai tai san 1a can ho chung cu B3-907, ting 9, chung cu Him
Lam Chg Lén, tai phuong 11, quan 6, thanh phé Hd Chi Minh va thira dat s6
886, khu nha & Mega Ruby, s6 70, dudng D3, khu phd 2, phuong Phi Hiru,
quan 9, thanh phé H6 Chi Minh.

Ngay 10 thang 11 nam 2022, chi Nguyen Thi Hong Nh khang cao khong
dong v quyet dinh cua Ban an so thdm vé giao con chung: Yéu cau Toa an cip
phuc tham xét xtr theo hudng chi Nh dugc nhan nuéi dudng, cham séc 02 con
chung Pham Sy Tring D va Pham Sy Minh Q, chi Nh khong yéu cau anh Pham
S§ N cap dudng nudi con;

V& tai san chung: Yéu cu Toa an cip phuc tham xét xir theo hudng chia
ddi khdi tai san chung la can h§ B3-09-7 thudc du an khu can hd chung cir Him
Lam Chg Lén, phuong 11, quan 6, thanh phé HO Chi Minh va thira dat sé 866,
t ban d6 s6 14, dién tich 86,4m? va tai san trén dit theo Gidy ching nhan quyén
str dung dat, quyén sé hitu nha ¢ va tai san khac gan lién voi dat s6 BX 193923
ngay 04 thang 5 nam 2015 tai du an khu nha & Mega Ruby, s6 70, duong D3,
khu phé 2, phuong Pht Hitu, quan 9, thanh phé HO Chi Minh cho chi Nh duoc
hudng ¥ khéi tai san.



Ngay 03 thang 12 nam 2022, anh Pham Sy Ph va chi Pham Thi H khang cao
khong dong ¥ v6i quyét dinh cua Ban 4n so tham vé can ho chung cu B3-09-7,
chung cu Him Lam Chg Lén, tai phudng 11, quén 6, thanh phd HO Chi Minh; tai
san nay la cia vg chdng anh Phi, chi Hoai nhor anh N mua ho.

Tai phién toa phtic thim, nguyén don anh Pham Sy N giit nguyén ndi dung
khoi kién va giit nguyén ndi dung khang céo, bi don chi Nguyén Thi Hong Nh,
ngudi cd quyén loi, nghia vu lién quan anh Pham Sy Ph va chi Pham Thi H gii
nguyén noi dung khang cdo, cac duong su khong théng nhat duoc véi nhau vé
viéc giai quyét vu an.

Pai dién Vién kiém sat nhan dan tinh Ngh¢ An tham phat biéu quan diém:
Vige tuan theo phap luat cua Tham phan, Hoi dong xét xur, Thu ky phién toa va
nhimg ngudi tham gia t6 tung da thyc hién dang, day du quy dinh phap luat.

Vé thi tuc khang cdo: Anh Pham Sy N, chi Nguyén Thi Hong Nh, anh
Pham Sy Ph, chi Pham Thi H khang cao trong thoi han luat dinh, c6 nop tién
tam Gng 4n phi nén dugc Tda an cip phic tham thu 1y, giai quyét 1a dang quy
dinh cua phap luat.

Vé noi dung: Dé nghi Ho1 dong xét xur ap dung khoan I, khoan 2 Piéu 308,
Piéu 309 cta Bo luat T tung dan su, khéng chap nhan khang cdo cua chi
Nguyén Thi Hong Nh, anh Pham S§ N va vo chong 6 6ng Pham Sy Ph, ba Pham
Thi H; gitr nguyén ban an so tham. Tuy nhién Tda an cip so thim tuyén phan
nghia vu an phi vé chia tai san d6i véi cac duong su chua dang nén dé nghi Hoi
d6ng phiic tham stra lai cho phu hop.

Céc duong sy phai chiu 4n phi phtic tham theo quy dinh.

NHAN PINH CUA TOA AN:

[1] V& t6 tung: Tai phién toa phuc tham, mot sd nguoi co quyén loi, nghia
vu lién quan dé dugc triéu tap hop 1¢ lan tht hai nhung vang mat khong co ly
do. Hoi dong xét xir d3 hoi cac duong sy ¢ thoa thuan duoc v6i nhau vé viée
giai quyét vu an hay khong nhung cac duong su khong thoa thuan dugc. Do do,
Hoi dong xét xir tién hanh phién toa xét xtr vu an theo quy dinh phap luat.

[2] Anh Pham S§ N va chi Nguyén Thi Hong Nh két hon véi nhau trén co
sO' tu nguyén, c6 dang ky két hon tai Uy ban nhan dan phuong Ha Huy Tép,
thanh phé Vinh, tinh Nghé An ngay 15 thang 4 ndm 2013. Qua trinh chung
song, VO chong xdy ra nhiéu mau thuan, anh N khéi kién yéu cau ly hén, chi Nh
dong ¥, TOa &n cap so tham cho ly hon giita anh Pham S§ N va chi Nguyén Thi
Hong Nh.

[3] Xét noi dung khang cao cua chi Nguyen Thi Hong Nh vé quan hé nudi
con chung, Hoi dong xét xtr thdy rang: Vo chong anh Pham S§ N va chi Nguyén
Thi Hong Nh ¢6 02 con chung la chau Pham Sy Trung D, sinh ngay 27 thang 6
nam 2014 va chdu Pham Sy Minh Q, sinh ngay 10 thang 6 nam 2016. Viéc nudi
dudng con chung chua thanh nién la quyén ciing 1a nghia vy cua vo chong sau
khi ly hon. Trong qua trinh giai quyét tai TOa an cap so tham cung nhu tai Toa
an cap phuc tham ca chi Nh va anh N déu c6 nguyén vong nudi cac con chung,
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day 1a nguyén vong chinh dang anh N, chi Nh khi ly hén. Xét thiy: Chi Nh va
anh N déu c6 du diéu kién dé cham soc, nudi dudng cac con chung. Can cir didu
kién ctia cac bén va nhu ciu vé - moi mat cho cac chau, Toa an cap so tham quyét
dinh giao cho chi Nh, anh N mdi ngudi truc tiép nudi mot con chung 1a phu hop.
Tai phién toa phuc tham, anh N, chi Nh khong thoa thuan duoc voi nhau vé nudi
con chung. Do d6 noi dung khang cdo, yéu cau dugc nudi ca hai con chung cua
chi Nh, , khong c6 co so dé chap nhan, can giit nguyén quyét dinh ctia ban an so
tham vé quan hé nudi con chung.

[4] Xét khang c&o vé chia tai san chung ctia anh Pham S§ N, chi Nguyén
Thi H@)ng Nh va vg chéng anh Pham Sy Ph, chi Pham Thi H, théy réng:

Cin cir cac tai lidu, chimg cir c6 tai hd so vu 4n thé hién cac tai san hinh
thanh trong thoi ky hén nhan giita anh Pham S§ N va chi Nguyén Thi Hong Nh
gom: Thira dit s 828, t ban dd so 1, dién tich 265m*tai thon Hai Hong, xa Xuén
Hai, huyén Nghi Xuén, tinh Ha Tinh theo Gidy ching nhan quyén sir dung dat,
quyén s& hiru nha ¢ va tai san khac gan lién véi dat s6 BR 532002 ngay 22 thang
01 nam 2014 mang tén anh Pham S§/ N va chi Nguyén Thi Hong Nh; thira dat so
866, to ban dd sb 14, dién tich 86,4m? thudc du an khu nha & Mega Ruby, S 70,
duong D3, khu pho 2, phuong Phi Hiru, quéan 9, thanh ph6é HO Chi Minh va 80
hiru tai san gan lién v6i dat theo Glay chung nhén quyén str dung dat, quyén so
hiru nha & va tai san khac gin lién voi dat sé6 BX 193923 ngay 04 thang 5 nam
2015 va cin ho chung cu B3-09-7, ting 9, Block B3 thudc dy an khu can ho Him
Lam Cho Lén, dién tich 97,2m? tai phuong 11, quan 6, thanh phé H6 Chi Minh
theo Hop déng mua ban sd 158/11/2014/HPMB-HLCL ngay 15 thang 11 nim
2014. Toa an cip so thim xéac dinh cac tai san nay I3 tai san chung cta vo chong
anh N, chi Nh dugc hinh thanh trong thoi ky hon nhan 1a ¢6 can ctr, phu hop véi
quy dinh tai Diéu 33 cta Luat Hon nhan va gia dinh.

[4.1] Dbi v6i thira dat s6 828, to ban dd sb 1, dién tich 265m? tai thon Hai
Hong, xa Xuan Hai, huyén Nghi Xuan, tinh Ha Tinh, Toa an cap so thim giao
cho chi Nguyén Thi Hong Nh duoc quyén sir dung va budc chi Nh phai trich
chia chénh léch % gia tri tai san cho anh Pham S¥ N, sé tién 205.905.000 dong
1a c6 can cwr, cac duong su khong co khang céo vé tai san nay.

[4.2] Dbi v6i thira dit s6 866, to ban do sb 14, dién tich 86,4m? va tai san
trén dat thuoc dy an khu nha o Mega Ruby, s6 70, ~dudng D3, khu phé 2,
phuong Phi Hiru, quéan 9, thanh phd H6 Chi Minh, ¢6 tong gia tri 4.200.083.481
dong, can cu céc tai lidu lién quan do anh Pham Sy N cung cép trong qua trinh
giai quyét vu an thi anh N da thé chap thira dat s6 117, to ban d6 s6 34 tai khoi
Tan Hoa, phuong Ha Huy Tap, thanh phé Vinh, tinh Nghé An (13 tai san riéng
ctia anh N, do bd me ctia anh N d lai) vay ctia Ngan hang Thuong mai C6 phan
Ngoai thwong Viét N - Chi nhanh Vinh sb tién 2.344.000.000 ddng dé nhan
chuyén nhuong thira dat nay. Sau do, anh N chuyén nhuong thira dat s6 117 va
mot thira dt khac dugc cap nam 2004 de tra ng khoan vay ndy. Chi Nguyén Thi
Hong Nh cho rang nguon gbc thira dat s6 866 va tai san trén dat 1a do vo chong
tich gop dé nhan chuyén nhuong dugc. Xét thay, thira dat sb 117, to ban do sb
34, dién tich 261,75m? tai kh6i Tan Hoa, phuong Ha Huy Tép, thanh phé Vinh,
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tinh Nghé An duoc cip Gidy ching nhan quyén st dung dat s6 AL 983074 ngay
25 thang 3 nam 2008 cho anh Pham Sy N, 1a tai san ctia anh N hinh thanh trudc
thoi ky hon nhan. Trong thoi ky hon nhan, anh N va chi Nh khong ¢6 thoa thuan
vé viéc nhap tai san riéng thanh tai san chung vo chong nén thtra dat vén 1a tai
san riéng cta anh N. Ngay 20 thang 01 nam 2015, anh N, chi Nh ky Hop dong
thé chip tai san sb 05TC15/HP-VIN-GDI thé chép thira dat dé bao dam cho
khoay vay 2.344.000.000 dong tai Hop dong tin dung ngin han s6 23TD15/HD-
VIN-GDI ngay 20 thang 01 nam 2015 va dung s6 tién vay nay dé nhan chuyen
nhuong thira dat sb 866 va sau d6 anh N da ban thua dat 1a tai san cua anh N ¢0
trude thoi ky hén nhan tra toan bd s6 ng cho ngén hang. Toa an cap so tham Xac
dinh anh N 13 ngudi c6 coéng sttc dong gdp phan 16n dé tao 1ap nén thua dat sb
886, xac dinh anh N dugc huong 90% gia tri tai san, chi Nh dugc huong 10%
gia tri tai san, giao toan b nha dét cho anh N st dung va budc anh N phai trich
tra gia tri tai san cho chi Nh 1a c¢6 can ct, phu hop quy dinh tai Diéu 59 cuia Luat
Hon nhan va Gia dinh, khoan 4 Piéu 7 Thong tu lién tich 01/2016/TTLT-
TANDTC-VKSNDTC-BTP ngay 06 thang 01 nam 2016 cua Toa 4n nhan dan
Téi cao, Vién kiém sat nhan déan tdi cao, B6 Tu phap huéng dan thi hanh mot sd
quy dinh cta Luat Hon nhan va Gia dinh. Do d6, khong c6 cin cir dé chap nhan
khang cao cua anh N va chi Nh.

[4.3] Pbi véi can ho chung cu B3-09-7, tang 9, Block B3 thudc du an Khu
can ho Him Lam Chg Lén, dién tich 97,2m? tai phuong 11, quan 6, thanh phé Ho
Chi Minh, ngay 15 thang 11 ndm 2014, anh Pham Sy N 1a nguoi dung tn tryc
tiép ky Hop dong mua ban s0 158/11/2014/HPMB-HLCL véi Cong ty Co phan
Kinh doanh Pia 6c Him Lam dé nhan chuyen nhuong can ho nay voi gia
2.021.323.000 dong. Anh N di thanh toan ddy du gia trj cdn ho va Cong ty Co
phan Kinh doanh Pia 6¢c Him Lam d3 ban giao can ho nay cho anh N. Can ct tai
liéu, ching cur va 16i trinh bay cta anh N, anh Pham Sy Ph va chi Pham Thi H thi
nguon tlen dé mua can ho nay 1a do anh Phi va chi Hoai bo ra, thé hién & cac lan
chuyén tién qua tai khoan ngan hang véi tong so tién 1.363.000.000 dong, tuong
duong v6i 67,43% gia tri can hd. Anh Phi, chi Hoai cho rang anh N chi 13 nguoi
dugc anh Phi, chi Hoai nhd dimg tén trén gidy chimg nhan nhung khong cé tai
lidu, chimg ctr hop phap dé chimg minh. Toa an cap so thim xéac dinh anh Phi, chi
Hoai dugc huéng 1.834.000.000 dong, twong duong véi 67,43% gia tri can ho tai
thoi diém xét xir so tham, giao cho anh N dwgc quyén sé hiru st dung can ho va
budc anh N trich tra cho anh Phi, chi Hoai 1.834.000.000 dong va trich chia cho
chi Nh bang ' tri gia con lai 443.500.000 ddng 1a phu hop. Do d6, khéng c6 cin
clr dé chép nhan khang cao cta anh N, chi Nh, anh Phi va chi Hoai ddi voi can hd
nay.

Tuy nhién, Toa 4n cap so thdm xéac dinh va phan chia tai san cho vo chong
sau khi khau trr cac khoan nghia vu chi Nh dugc hudng co tong tri gia 1a
1.069.413.348 dong; anh N duoc chia 4.429.480.133 dong nhung budc anh N, chi
Nh chiu 4n phi dan sy so tham chua dung. Do d6, mdt phan ndi dung khang céo
ctia chi Nh vé an phi 13 ¢6 can ctr can chap nhan sira ban an so thAm cho phu hop.



[5] Vé an phi phtic thim: Khang cio cta anh Pham S§ N, anh Pham Sy Ph
va chi Pham Thi H khong duogc chép nhan nén phdi chiu an phi phuac tham.
Khang cdo cia chi Nh dugc chdp nhan mot phan nén khong phai chiu an phi
phtc tham, dugc hoan tra lai.

[6] Céc quyét dinh cta ban 4n so thim khong c6 khang cao, khang nghi,
Ho1 dong xét xur khong xem xét va da c¢o hi¢u luc phap luat ké tir ngay hét thoi
han khang cao, khang nghi.

Vi cac I€é trén,
QUYET PINH:

Cian ctr khoan 1, khoan 2 Diéu 308, Diéu 309 ctua Bo luat T tung dan sy;
Khong chép nhan khang cdo cua anh Pham Sy N, anh Pham S§ Ph va chi Pham
Thi H; chap nhan mot phan noi dung khang cdo cua chi Nguyén Thi Hong Nh vé
an phi so tham; stra Ban an so tham vé an phi.

Ap dung cac biéu 33,43, 58, 59, 60, 62, 81, 82 va 83 cua Luat Hon nhan va
gia dinh nam 2014; khoan 1 Diéu 28 cua Bo luat T6 tung dan su; khoan 4 Diéu 7
Thong tu lién tich s6 01/2016/TTLT-TANDTC-VKSNDTC-BTP ngay 06 thang
01 nam 2016 cua Toa 4n nhan dan tbi cao, Vién kiém sat nhan dan téi cao, B4 Tu
phap hudng dan thi hanh mot s6 quy dinh ctiia Luat Hon nhéan va gia dinh; Nghi
quyét sd 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 cua Uy ban
Thudng vu Quéc hdi quy dinh vé an phi va 1& phi Toa an. Tuyén xur:

1. V& nudi con chung: Giao con chung Pham Sy Trung D, sinh ngay 27
thang 6 nam 2014 cho anh Pham Sy N tryc tiép nudi dudng; giao cho chung
Pham Sy Minh Q, sinh ngay 10 thang 6 nam 2016 cho chi Nguyén Thi Hong Nh
truc tiép nu6i dudng. Hai bén khong phai cap dudng nudi con cho nhau. Ngudi
khong tryc tiép nudi con ¢6 quyén, nghia vy tham nom con chung khong ai dugc
can tré. Nguoi truc tiép nudi con cliing cic thanh vién trong gia dinh khong dugc
can tré nguoi khong truc tiép nudi con chung trong viéc thim nom, chim soc,
nudi dudng, gido duc con.

2. Vé tai san:

+ Giao cho chi Nguyén Th1 Hoéng Nh dugc quyen st dung thira dat sb 828,
td ban d6 s 1, dién tich 265m? tai thon Hai Hong, xd Xuan Hai, huyén Nghi
Xuan, tinh Ha Tnh theo Gidy chung nhan quyén sir dung dét, quyén sé hiru nha
& va tai san khac gan lién v6i dat sé6 BR 532002 ngay 22 thang 01 nim 2014
mang tén anh Pham S§ N va chi Nguyén Thi Hong Nh va dugc nhan sb tién
trich chia tai san tir anh Pham Sy N 1a 657.603.348 d6ng (Sau trim nim muoi
bay tri€u, sau tram linh ba nghin, ba trdm bdn muoi tim déng).

+ Giao cho anh Pham S§ N duoc quyén st dung dién tich 86,4m* dit tai
thira dat sb 866, t& ban dd sd 14 thudc du an khu nha & Mega Ruby, s6 70,

duong D3, khu pho 2, phuong Phu Hitu, quén 9, thanh ph6 H6 Chi Minh va so
hitu tai san gan lién voi dat theo Gidy chimg nhan quyén st dung dat, quyén so
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hitu nha & va tai san khac gan lién véi dat s6 BX 193923 ngay 04 thang 5 nim
2015.

+ Giao cho anh Pham Sy N dugc quyén sir dung, s hitu can ho chung cu
B3-09-7, tﬁng 9, Block B3 thuoc Du an khu can ho Him Lam Cho Loén, dién tich
97,2m’ tai phudng 11, quin 6, thanh phé H6 Chi Minh theo Hop ddng mua ban
s6 158/11/2014/HPMB-HLCL ngay 15 thang 11 nim 2014,

+ Anh Pham S§ N phai trich chia gia tri tai san cho chi Nguyén Thi Hong
Nh so tién 657.603.348 dong (Sau tram nam muoi bay tri¢u, sau tram linh ba
nghin, ba tram bon muoi tdm dong).

+ Anh Pham S§ N c¢6 nghia vu thanh toan cho anh Pham Sy Ph va chi
Pham Thi H 1.834.000.000 dong (Mot ty, tim trim ba muoi tu triéu dong) gia
tri von gop dbi v4i can ho chung cu B3-09-7, tang 9, Block B3 thudc Dy an khu
can ho Him Lam Cho Lon, dién tich 97,2m2 tai phuong 11, quan 6, thanh phé
H6 Chi Minh theo Hop dong mua ban sé 158/11/2014/HPMB-HLCL ngay 15
thang 11 nam 2014.

+ Anh Pham Sy Ph va chi Pham Thi H dugc nhan tir anh Pham Sy N
1.834.000.000 dong (Mot ty, tam tram ba muoi tu triéu dong) gia tri von gop doi
v6i can ho chung cu B3-09-7, tﬁng 9, Block B3 thudoc Dy an khu can ho Him Lam
Cho Lon, dién tich 97,2m” tai phudng 11, quan 6, thanh phd H6 Chi Minh theo
Hop dong mua ban s6 158/11/2014/HDMB-HLCL ngay 15 thang 11 nam 2014.

Chi Nguyén Thi Hong Nh c6 quyén, nghia vu dén co quan Nha nudc co
tham quyén dé 1am thu tuc vé dat dai sau khi Ban an c6 hiéu lyc phap luat. Anh
Pham Sy N co quyén, nghia vu dén Co quan Nha nuéc c6 thim quyén dé lam
thii tuc vé dat dai sau khi thyc hién nghia vu trich tra gia tri tai san cho chi
Nguyén Thi Hong Nh va thanh toan gid tri von gép cho anh Pham Sy Ph, chi
Pham Thi H.

Ké tir ngdy c6 don yéu cau thi hanh an cua ngudi duoc thi hanh an cho dén
khi thi hanh 4n xong, nguoi phai thi hanh 4n con phai chiu khoan tién 13i cta s6
tién con phai thi hanh 4n theo mirc 14i suat quy dinh tai Piéu 357, khoan 2 Diéu
468 cua B luat Dan sy nam 2015.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 cua Luat Thi
hanh 4n dan sy nam 2008 (stra d6i, bd sung nim 2014) thi ngudi duoc thi hanh
an dan su, ngudi phai thi hanh an dan sy c6 quyén thoa thuan thi hanh an, quyén
yéu cau thi hanh an, tw nguyén thi hanh an hodc bi cudng ché thi hanh an theo
quy dinh tai cac Diéu 6, 7, 7a va 9 cua Luét Thi hanh 4n dan sy nim 2008 (stra
d6i, bd sung ndm 2014); thoi hiéu thi hanh an duge thuc hién theo quy dinh tai
Diéu 30 cua Luat Thi hanh 4n dan su ndm 2008 (stra d6i, bo sung ndm 2014).

3. V& an phi dan sy so tham:

Anh Pham S§ N phai chiu 300.000 déng an phi ly hon so thim va
116.294.800 dong 4n phi chia tai san nhung dugc khau trir 900.000 dong tam
mg an phi d4 ndp tai Chi cuc thi hanh an dan su thanh phd Vinh, tinh Nghé An
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theo Bién lai s6 AA/2018/0003109 ngay 15/3/2019 (300.000 ddng) va bién lai
s6 AA/2019/0002901 ngay 24/6/2020 (600.000 ddng).

Chi Nguyén Thi Hong Nh phai chiu 44.082.300 dong an phi chia tai san
nhung duogc khéu trir 28.000.000 déng da nop tai Chi cuc thi hanh an dan su
thanh phd Vinh, tinh Nghé An theo Bién lai thu s6 AA/2019/0000665 ngay
02/10/2019.

Tra lai cho anh Pham Sy Ph va chi Pham Thi H 300.000 dé)ng tam Ung an
phi da ndp da ndp tai Chi cyc thi hanh an dan su thanh phd Vinh, tinh Nghé An
theo Bién lai thu s6 AA/2020/0003371 ngay 15/4/2021.

4. V& an phi dan sy phiic tham:

Anh Pham Sy N phai chiu 300.000 dong (Ba tram nghin dong) an phi phuc
tham nhung duoc khau trir 300.000 dong (Ba trim nghln d6ng) sb tién tam tng
an phi da nop tai Chi cuc thi hanh an dan sy thanh pho Vinh, tinh Nghé An theo
Bién lai thu s6 0010460 ngay 06 thang 12 ndm 2022

Anh Pham S¥ Ph va chi Pham Thi H phai chiu 300.000 dong (Ba trim
nghin d6éng) an phi phiic tham nhung dugc khau trir 300.000 dong (Ba trim
nghin dong) s6 tién tam ung an phi di ndp tai Chi cuc thi hanh an dan su thanh
phd Vinh, tinh Nghé An theo Bién lai thu s6 0010491 ngay 06 thang 12 nim
2022.

Hoan tra cho chi Nguyén Thi Hong Nh sé tién 300.000 dong t’ién tam Ung
an phi phuc tham da ndp tai Chi cyc thi hanh an dan sy thanh ph6 Vinh, tinh
Nghé An theo bién lai s6 0010456 ngay 15 thang 11 nam 2022;

4. Cac quyét dinh khac cia ban an so thépl khong c6 khang cao, khong bi
khang nghi da c6 hi¢u luc phap luat ké tir ngay hét thoi han khang cao, khang nghi.

5. Ban 4n phtc tham c6 hiéu luc phéap luat ké tir ngay tuyén an./.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Ngh¢ An; THAM PHAN - CHU TQA PHIEN TOA
- TAND thanh phd Vinh;

- Chi cuc THADS thanh phd Vinh;
- Cac duong suy;
- Luu HSVA.

Pham Van Ph
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