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- Dgi dign Vign kiém sat nhan dan cap cao tgi Thanh phé Ho Chi Minh
tham gia phién toa: Ong Nguyen Kim Poan — Kiém sat vién.

Ngay 06/11/2020, tai tru s Toa 4n nhan dan cap cao tai Thanh ph6 Ho Chi
Minh m¢ phién toa giam doc tham xét xur vu an “Tranh chap Hop dong mua ban
hang hoa”, gifra:

1. Nguyén don: Cong ty TNHH P

Dia chi: S0 M duong N, Phuong X, Quan Y, Thanh pho HO Chi Minh.

Dia chi lién lac: S6 M1 duong s6 N1, Cu x4 C1, Phuong X1, quan B, Thanh
pho H6 Chi Minh.

2. Bi don: Congty TNHH S

Dia chi: S6 N2 duong N3, Phuong X, Quan Y, Thanh phdé H6 Chi Minh.

3. Nguoi ¢é quyén loi, nghia vu lién quan:

3.1. Cong ty TNHH K

Dia chi: Phong L, Lau T1, Toa nha B1, S6 M2, duong H1, phuong B2, Quéan
M3, Thanh ph H6 Chi Minh.

3.2.Coéng ty TNHH MTV C

Dia chi: S6 D duong C2, Phuong C3, Quin N4, Thanh phé H6 Chi Minh.



NOI DUNG VU AN:

1. Nguyén don la Cong ty TNHH P do 6ng Luong Vinh K1 dai dién theo phap
lugt trinh bay:

Cong ty TNHH S (goi tat 1a Cong ty S) 1a dal Iy ay quyen cua Céng ty TNHH
K (goi tat la Cong ty K), duoc Cong ty K iy quyén phan phdi tit ca cic may in mau
k¥ thuat s6 cong nghiép Konica Minolta cliing véi cac phu kién, vat tu tiéu hao, vat
tu thay thé lién quan, duoc Gy quyén bao gia va thyc hién don dat hang truc tiép vOi
khach hang. Nam 2014, Cong ty S gidi thiéu vdi Cong ty TNHH P (goi tit 1a Cong
ty P) vé md hinh Printing Shop va cam két s& cung cap cho Cong ty P mot loai may
in cong nghiép ctia Konica Minolta mai nhat, hién dai nhat dé 1am m6 hinh Printing
Shop véi gia dac biét vu dai.

Ngay 14/10/2014, Cbéng ty S gui cho Cong ty P bang chao gia s6
128/CTV/14, bao gia may in ky thudt s6 Konica Minolta bizhub PRESS C1100 (goi
tat 1a may in C1100) 1a 3.873.990.185 ddng, khach hang dugc giam gia dic biét
20/% (774.798.037 dong), gia ban duoc xac dinh 13 3.099.192.148 ddng (chua bao
gom thué VAT). Ngay 20/10/2014, Cong ty P ky Hop dong kinh té s6 038 (goi tat 1a
Hop dong 038) véi Cong ty S mua may in C1100 (c6 dic diém ki thuat gom: Bo
diéu khién xtr 1y file in Print Controller IC-602C duoc tich hop trong may, bd
chuyén gidy RU-511, bo lam 4m gidy HM-101, bd nap gidy PF- 707, bd dong kim
dau ra FS-532) v6i gia 3.409.111.200 dong (bao gom thué VAT 309.199.200 dong).

Sau khi ky hop dong, Cong ty P di thanh toan COng ty S s6 tién dot 1 dit coc
14 511.366.680 dong, con no lai so tién thanh toan dot 2 va 3 13 2.897.744.520 déng.
Pén thoi diém thanh toan dot 2 thi Cong ty P thiéu von do phai stra chita lai try so
theo thlet ké ctuia Cong ty K nén cac bén thoa thudn thong qua Cong ty TNHH MTV
C (goi tat 1a Cong ty C) dé cung cap vbn giai ngan thanh toan s6 tién con ng. Ngay
27/12/2014, Cong ty C ky Hop dong cho thué tai chinh s 03 cho Cong ty P vay s0
tién 2.640.436.000 dong véi 13i suat duoc quy dinh trong timg khé uéc nhan ng cy
thé. Cung ngay, Cong ty P, Cong ty S va Cong ty C ky Hop dong mua ban tai san sb
03.12.14/HPMB-SG (goi tit 1a Hop ddng 03) va phu luc sé 03.12.14/HPMB-
SG/PL-01 (goi tit 1a Phy lyc hop ddng) dé dam bao cho viée thanh toan sd tién mua
may in C1100 con ng. Ngay 30/12/2014 va ngay 31/3/2015, Cong ty P ky 02 khude
wdc nhan no voi Cong ty C dé Cong ty C giai ngan thanh toan sd tién 2.640.436.000
ddng cho Cong ty S, sd tién con lai 257.308.520 déng do COng ty P tryc tiép thanh
toan cho Céng ty S. Nhu vay, Cong ty P di thanh toan du sb tién 3.409.111.200
ddng cho Cong ty S theo dung nhu cac bén di thoa thuan. Ngay 30/12/2014, Cong
ty S ban giao may in C1100 cho Coéng ty P, con Cong ty K thi tang 01 bd luu trir
dién UPS cho Cong ty P. Ngay 14/08/2015, Céng ty P thuc hién xong nghia vu tai
chinh voi Cong ty C va nam quyén sé hitu may in C1100.

Sau khi mua may in C1100, Cong ty P phat hién ngay tir thot. diém giao két
hop ddng, Cong ty S da c6 hanh vi lira déi Cong ty P vé gia ban, vé chuong trinh
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khuyen mai, vé dich vu click charge, vé chat luong may, vé thoi han bao hanh, vé
xuét xr ctia may in C1100. Do d6, Cong ty P khoi kién yéu cau Toa an tuyén bd
Hop dong 038 va Hop dong 03 vo hiéu do bi lira ddi; budce Cong ty S va Cong ty K
phai nhan lai may in C1100 va hoan tra cho Cdng ty P so tlen mua may la
3.409.111.200 ddng, bdi thudng thiét hai 12 373.692.713 dong (bao gom tién 13i, phi
bao hiém may, phi trd ng trudce han, tién mua lai tai san), téng cong la 3.782.803.913
dong.

2. Bi don 1a Cong ty TNHH S do ba Mai Thi Thiry D va 6ng Nguyén An N dai
dién theo 11y quyén trinh bay:

Vao khoang thang 08/2014, sau khi Cong ty P tim hiéu mo hinh Printing
Shop, Cong ty P d& nghj Céng ty S gidi thiéu cho Cong ty P mot loai may in cong
nghiép ctia Konica Minolta méi nhat, hién dai nhat dé lam md hinh Printing Shop.
Cong ty S gisi thiéu cho Cong ty P loai may in C1100 véi nhiéu tinh ning ndi troi
hon cac dong may in khac ma Cong ty K dang cung cép tai thoi diém do. Sau khi
nghién ctru, Cong ty P yéu cau Cong ty S giri bang bao gia. Ngay 14/10/2014, Cong
ty S giri bang chao gia sb 128/CVT/14 cho Cong ty P, chao ban may in C1100, gia
3.099.192.148 dong (chwa bao gébm thué GTGT), giam gia dic biét 20/%
(774.798.037 d6ng). Ngay 20/10/2014, Cong ty P ky Hop ddng 038 véi Cong ty S
mua may in C1100. Cing ngay Cong ty P thanh toan cho Cong ty S s tién dot 1 dat
coc 12 511.366.680 dong. Ngay 09/12/2014, Cong ty S giri thong bao giao hang dé
Cong ty P chuén bi tai chinh cho viéc thanh toan dot 2. Do Cong ty P khong du tién
thanh toan dot 2 nén da tim kiém ngudn hd tro tai chinh thong qua hinh thirc thué tai
chinh tai Céng ty C. Vi vay, ngay 27/12/2014, ba bén la Cong ty P, Céng ty S va
Cong ty C ky Hop ddng 03 va Phu luc hop dong thay thé Hop dong 038. Theo d6 sd
tién 511.366.680 dong dit coc cua Hop dong 038 duoc chuyén sang thanh toan cho
dot 1 ciia Hop dong 03. Sau dé, Cong ty S da hoan tat viéc lap dat, ban giao may
cho Céng ty P va cac bén dong ¥ ky bién ban nghiém thu vao ngay 26/03/2015.

Sau mot thoi gian st dung, ngay 25/07/2015, Cong ty S nhén duoc yeu cau
cia Cong ty P d& nghi COng ty S nhan lai may va hoan tra lai tién mua may cho
Cong ty P, v6i ly do Cong ty S da lura doi Cong ty P trong viéc ban may in C1100.
Trén tinh than ho tro khach hang va duoc su dong ¥ cua Cong ty K, Cong ty S dong
y nhan lai may, cu thé nhu sau: P6i voi may in C1070P, Cong ty P mua tryuc tiép tir
Congty S, Cong ty S dong ¥ nhan lai may, hoan tra tién cho Cong ty P, viéc nay hai
bén da giai quyét xong. Poi véi may in C1000, do Cong ty C la bén mua may, Cong
ty P la bén thué may, nén Cong ty S yéu cau Cong ty P phai tat todn xong hop dong
thué may, nam quyén so hiru, Cong ty S s& mua lai may véi diéu kién Cong ty P
phai dinh chinh cac thong tin sai sy that dang tai trén cac trang bao mang lam anh
huong dén uy tin ctia Cong ty S va Cong ty K. Tuy nhién, sau khi Cong ty P tat toan
xong hop dong thué may, Cong ty P va Cong ty S gip nhau ban vé viéc mua lai
may, nhung khong thanh vi Cong ty P khong ddng ¥ ban lai may ma yéu cau Cong
ty S phai thu hoi, nén din dén phat sinh tranh chap.
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Nay, Cong ty P khoi kién, Cong ty S c6 ¥ kién nhu sau:

1. Vé tu cach khoi kién: Hop dong 038 da duoc thay thé bang Hop dong 03 va
Phu luc hop déng, nén Hop déng 038 d3 chdm dut, hét hiéu luc. Theo Hop déng 03
xac dinh Cong ty C la bén mua, Cong ty S 1a bén ban, con Cong ty P chi la bén thué
may dé kinh doanh, nén Cong ty P khong cé tu cach khoi kién Cong ty S.

2. V& viéc Cong ty P cdo budc Cong ty S lira ddi trong viée ban may 1a hoan
toan khong co6 co sé. Boi 1é:

- V& gia mua ban 1a do céc bén tuy nguyén thoa thuan.

- V& viéc giam gia ban 20% 1a nham muc dich hd trg cho khach hang dau tién
dé thuc hién chién dich quang cdo cho san phém méi nam trong ké hoach kinh
doanh va quang ba san pham ctia doanh nghiép.

- V¢ dich vu click charge thi ngay tir luc chao gia Cong ty S ¢6 dua ra cho
Cong ty P hai phuong 4n dé 4p dung trong qua trinh van hanh may: Thir nhat, Cong
ty P tw mua vat tu, phu ting, linh kién truc tiép tir Cong ty S dé sir dung; Thit hai,
Cong ty P phai ky hop dong click charge dé tinh phi theo trang in. Sau d6, Cong ty P
da chon phuong an thir nhat.

- V& chét lugng may thi may in C1100 1a thiét bj chinh hing méi 100%, san
xudt theo tiéu chuan chat luvong Konica Minolta. Do may in C1100 la may méi, hién
dai nén can phai can chinh nhiéu 1an dé dat dugc d6 chinh xac toi da, nén doi ngii ky
thuat Cong ty S can thoi gian tim hiéu nguyén nhan dé xu 1y, Cong ty S da khic
phuc xong 16i k¥ thuat cia may trudc ngay 30/03/2015. Viéc nay duge chirng minh
tai phiéu cong tac s 903 ngay 30/03/2015, Cong ty P da ky xac nhén in test gidy
B350 A4 02 mit ban in khong bi gip goc va ké tir thoi diém d6 cho dén nay Cong ty
P c¢6 bét ky khiéu nai ndo lién quan dén chat lwong may C1100.

- V& thdi han bao hanh may, Cong ty S thira nhan thoi han bao hanh may in
C1100 la 36 thang, nhung do sai sot trong khau danh méy nén da ghi sai thoi han
bao hanh la 12 thang. Cong ty S daty khic phuc va thong bao cho Cong ty P biét
nhung Cong ty P tir chdi giai quyét.

- V& xuit x(¢ may thi ngay tu thoi diém bao gia va tai Hop dong 038, Cong ty S
va Cong ty P khong dé cap den xuat xtr, chi thoa thuan 1a hang nhép khau, moi
100% do Konica Minolta san xuat nam 2014. Dén khi soan thao Hop dong 03, Cong
ty C tu thém chi tiét xuat xit Nhat Ban.

Do d6, Cong ty S khong dong ¥ véi yéu cau khai kién cua Cong ty P.

3. Ngueoi c6 quyén loi, nghia vu lién quan

3.1. Ba Nguyén Thi P dai dién theo iy quyén ciia Cong ty K trinh bay: Cong
ty K chura bao git ky bat ky hop dong nao véi Cong ty P, nén Cang ty K khong co
lién quan trong vu an nay. Cong ty P cho rang Cong ty S la dai ly phén phdi san
pham cua Cong ty K thi Cong ty K ciing khong c6 bat ky quyén va nghia vu nao
trong mbi quan hé hop déng mua ban hang héa giira Cong ty P va Cong ty S, ciing
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nhu tranh chap xuit phat tir hop dong nay. Baoi 1§, can cit Piéu 166 Luat Thuong
mai nam 2005, khi ky két hgp dong mua ban hang hoa véi khach hang, Cong ty S
dang nhan danh chinh minh d¢ thiét lap giao dich, khong phai nhan danh Cong ty K,
day ciing 1a diém quan trong dé phéan biét ché dinh vé dai 1y thuong mai va ché dinh
vé dai dién cho thwong nhan theo quy dinh ctia phap luat. Piéu d6 dong nghia voi
viéc Cong ty P khong thé dua Cong ty K vao bat ky tranh chap nao co lién quan dén
Coéng ty S. Do d6, Cong ty P khoi kién yéu cau Cong ty K cting Cong ty S lién déi
chiu trach nhiém trong viéc nay la khong dang.

3.2. Ong Lé buc T dai dién theo uy quyén cua Cong ty C trinh bay: Céng ty
C hoat dong chinh 1a cip tin dung, thong qua viéc mua may moc thiét bi theo dé
nghi ciia bén thué tai chinh. Khi khach hang c6 nhu cau thué tai chinh (c6 nghia 1a
thué tién dudi dang hinh thic vay c6 13i suit) thi phai c6 don dé nghi ddi véi tai san
mua, Cong ty C s& tham gia. Khach hang ty lya chon dbi véi tai san mua va phai
chiu trach nhiém moi van dé lién quan dén tai san d6, Cong ty C khong chiu trach
nhiém. COng ty C xéac nhan c6 ky Hop dong cho thué tai chinh s6 03 véi Cong ty P
nhu cac duong sy da trinh bay. Sau khi Cong ty C dinh gia tai san, Cong ty C quyét
dinh chi cung cip mot phan tai chinh cho Céng ty P dudi hinh thie cho vay theo 1ai
suit cac bén thoa thuan, dé Cong ty P thanh toan sb tién mua may in C1100 cho
Cong ty S, chir khong phai 1a bén mua may, Cong ty P méi la bén mua may, nhung
do Nghi dinh 39/ND-CP ngay 07/5/2014 ctia Chinh pht quy dinh vé mit thu tuc thi
Cong ty C phai nim quyén sé hitu d6i véi tai san trong thdi gian cho thué tai chinh
dé dam bao vé viéc thu hoi von. Ngay 14/08/2015, Cong ty C va Cong ty P da thanh
Iy Hop déng cho thué tai chinh 0 03, nén Cong ty C khong con ndm quyén s hitu
d6i v6i may in nay. Do do, néu c6 tranh chap thi Cong ty C khong chiu trach nhi¢m
ma bén thué tai chinh 1a Cong ty P phai tu giai quyét theo Nghi dinh 39/CP cua
Chinh phu.

Tai Ban an so tham s6 439/2016/KDTM-ST ngay 19/4/2016, Toa 4n nhan dan
Quan 3, Thanh phé H6 Chi Minh quyét dinh:

1. Khéng chdp nhdn yéu cau cia nguyén don Céng ty TNHH P vé viéc tuyén
bo Hop dong kinh té s6 038/HPKT-14 ngay 20/10/2014 gita Cong ty TNHH P va
cong ty S bi vé hiéu do lira déi.

2. Chdp nhdn mét phdn yéu cau ‘cua nguyén don Cong ty TNHH P Vvé viéc
tuyén bé Hop dong mua ban tai san so6 03.12.14/HPMB-SG va phu luc hop dong
mua ban tai san so 03.12.14/HPMB-SG/PL-01 cung ngay 27/12/2014 giita Cong ty
TNHH P, Cong ty S, Céng ty TNHH MTV C bi vé hiéu.

Tuyén bé Hop déng Mua ban tai san sé 03.12.14/HPMB-SG va phu luc hop
dong mua ban tai san sé 03.12.14/HPMB-SGIPL-01 ciing ngay 27/12/2014 giita
Cong ty TNHH P, Cong ty S, Cong ty TNHH MTV C bj vé hiéu do nhdm lan.

- Budc Céng ty TNHH P ¢6 nghia vu tra mdy in ky thudt s6 Konica Minolta
bizhub PRESS C1100 c¢6 déic diém ky thudt gom: Bo diéu khién xir 1y file in Print
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Controller 1C-602C duwoc tich hop trong may, bo chuyén gidy RU-511, b6 lam am
gidy HM-101, bo nap gidy PF-707, bo dong kim dau ra FS-532 theo diing Hop dong
mua bdn tai san sé 03.12.14/HPBM-SG va phu luc hop dong mua bén tdi san so
03.12.14/HPMB-SG/PL-01 cung ngay 27/12/2014 cho Cbéng ty S va Cong ty TNHH
K.

- Buoc Cong tyv TNHH P tra bo luu triv diéen UPS, serial number:
UJ1452101550 theo dung Bién ban nhdan hang ngay 19/02/2015 cho Cong ty S va
Cong ty TNHH K.

- Bugc COng ty S va Cong ty TNHH K ¢é nghia vu lién déi tra sé tién
3.389.920.665 dong cho Céng ty TNHH P.

Viéc giao tra may, trd tién dwoc thiee hién ngay khi dn c¢é hiéu lwc phdp ludt.

Ké tir ngay Céng ty TNHH P ¢6 don yéu cdu thi hanh an, truong hop Cong ty
S va Cong ty TNHH K chdm thanh todn sé tién trén thi Cong ty S va Cong ty TNHH
K con phai chiu tien ldi trén sé tién chdm tra theo lGi sudt no qua han trung binh
trén thi truong tai thoi diém thanh todn twong g véi thoi gian chdm tra.

3. Khéng chdp nhdn viéc Céng ty TNHH P yéu cau Cong ty S va Cong ty
TNHH K lién déi boi thirong sé tién la 373.692.713 dong.

Ngay 29/4/2016, Cong ty P khang cao.

Ngay 28/4/2016, Cong ty S khang céo.

Ngay 28/4/2016, Cong ty K khang cao.

Tai Ban an phuc thim s6 1106/2016/KDTM-PT ngay 22/9/2016, Toa an nhan
dan Thanh ph6 H6 Chi Minh quyét dinh:

Khéng chdp nhdn khdng cdo ciia nguyén don Céng ty TNHH P.

Chdp nhédn mét phan khdng cdo ciia bi don Cong ty S va khdng cdo ciia Cong
ty TNHH K.

Sira Bdn dn so tham s6 439/2016/KDTM- ST ngdy 19/4/2016 ciia Toa dn
nhédn dan Qudn 3, Thanh phé H6 Chi Minh.

1. Khéng chdp nhdn yéu cau ciia nguyén don Céng ty TNHH P vé viéc yéu
cau tuyén bé Hop dong kinh té sé6 038/HPKT-14 ngay 20/10/2014 gita Céng ty
TNHH P va Cong ty S va Hop dong mua ban tai san sé 03.12.14/HPMB-SG va phu
luc hop dong mua bdn tai san sé 03.12.14/HPMB-SG/PL-01 cung ngay 27/12/2014
gita Cong ty TNHH P, Cong ty S, Céng ty TNHH MTV C bj vé hiéu do lira doi.

2. Khéng chdp nhdn yéu cau cia nguyén don Céng ty TNHH P vé viéc bugc
Cong ty TNHH K va Céng ty S ¢é nghia vu lién doi thanh todn cho Céng ty TNHH
P so tién 1a 3.763.613.378 dong (trong dé thanh todn lai tién mua mdy la
3.409.111.200 dong va tién boi thuwong thiét hai la 373.692.713 dong).

3. Khéng chdp nhdn yéu cau cia nguyén don Céng ty TNHH P vé viéc bugc
Cong ty TNHH K va Céng ty S co trdach nhiém lién doi phai nhan lai toan bo may
méc, thiét bi ma Céng ty Cong ty S da mang dén ldp dat tai tru s¢ Cong ty TNHH P

6



theo Hop dong mua ban tai san sé6 03.12.14/HPBM-SG va phu luc hop dong mua
ban tai san s6 03.12.14/HDMB -SG/PL- 01,

Sau khi xét xtr phtc tham, tir ngay 15/10/2016 cho dén nay Céng ty P lién tuc
c6 don dé nghi giam dbc tham ddi v6i Ban an phuc tham néi trén.

Ngay 22/9/2020, Chanh &n Toa an nhan dan cp cao tai Thanh phé Ho Chi
Minh ban hanh Quyét dinh s6 50/2020/KN-KDTM khang nghi theo tha tuc giam
dbc tham d6i voi Ban an phac tham sé 1106/2016/KDTM-PT ngay ngay 22/9/2016
ctia Toa 4n nhan dan Thanh pho H6 Chi Minh, dé nghi Toa an nhan dan cép cao tai
Thanh phd Ho Chi Minh xét xir giam doc tham hity Ban an phuac tham néi trén dé
xét xtr phdc tham lai.

Tai phién toa giam ddc tham, dai dién Vién kiém sat nhan dan cép cao tai
Thanh phé H6 Chi Minh dé nghi chip nhan toan bo khang nghi ciia Chanh an Toa
an nhan dan cap cao tai Thanh phé HO Chi Minh, hay Ban 4n phtc thim noi trén dé
xét xtr phuc tham lai.

NHAN DPINH CUA TOA AN:

[1] Cén cu H0’p dong nha phan phdi ngay 02/01/2014 dugc ky két giira Cong
ty S véi Cong ty K va Gidy ching nhén phén phéi Gy quyén ngay 19/01/2015 thé
hién Cong ty S la dai ly ty quyen cua Cong ty K, dugc Cong ty K uy quyén phan
phdi tit ca ciac may in mau k¥ thuat sb ~cong nghiép Konica Minolta cung voi cac
phu kién, vat tu tiéu hao, vat tu thay thé lién quan, duoc y quyén bao gia va thuc
hién don dat hang truc tiép véi khach hang (BL 223, 545-550). Ngay 20/10/2014,
Cong ty P ky Hop dong 038 v6i Cong ty S mua may in C1100, gia 3.409.111.200
dong dé 1am mo hinh Printing Shop. Sau khi ky hop dong, Cong ty P d4 thanh toén
cho Céng ty S sé tién dot 1 dat coc 1a 511.366.680 ddng, con no lai 14 2.897.744.520
dong. Do Cong ty P thleu tién thanh toan dot 2 nén cac bén thoa thuan thong qua
Cong ty C dé cung cap von giai ngan thanh toan sd tién mua may in C1100 con no.
Ngay 27/12/2014, Cong ty C ky Hop ddng cho thué tai chinh sé 03 cho Céng ty P
vay s0 tién 2.640.436.000 dong véi 13i suat duoc quy dinh trong timg khé udc nhan
no. Cung ngay ba bén la Cong ty P, Cong ty S va Cong ty C ky Hop dong 03 va
Phuy luc hop dong dé dam bao cho Cong ty C giai ngan thanh toan sb tién mua may
in C1100 con ng. Ngay 30/12/2014 va ngay 31/3/2015, Cong ty P ky 02 khudc udc
nhén no véi Cong ty C va Cong ty C giai ngan cho Cong ty P sd tién 2.640.436.000
ddng dé thanh toan cho Cong ty S, so tién con lai 257.308.520 dong do Cong ty P
thanh toan cho Cong ty S. Ngay 30/12/2014, Céng ty S ban giao may in C1100 cho
Cong ty P, con Cong ty K thi tang 01 bo luu trit dién UPS cho Cong ty P. Ngay
14/08/2015, Cong ty P thuc hién xong nghia vu tai chinh véi Cong ty C va nim
quyén so hitu may in C1100. Theo dai di¢n cua Cong ty C xac nhan sau khi Cong ty
C dinh gia tai san, Cong ty C quyet dinh chi cung cap mot phan tai chinh cho Cong
ty P du6i hinh thire cho vay dé Cong ty P thanh toan sé tién mua may in C1100 cho
Cong ty S, Cong ty C khong phai la bén mua may, Cong ty P méi 1a bén mua may;
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viéc COng ty C dimg tén quyén s& hitu may in C1100 trong thoi gian cho thué tai
chinh 1a d&& dam bao cho viéc thu hdi vdn, khi Cong ty P tra ng xong, Cong ty C s&
chuyén quyén so hitu lai cho Cong ty P va hién nay Cong ty P da tra ng cho Cong ty
C xong, Cong ty C da chuyén quyén s hitu lai cho Cong ty P. Do do, ¢6 can ctr xac
dinh Cong ty P la bén mua may va 1a chu sé hitu cia chiéc may nay, nén Cong ty P
khoi kién Cong ty S vé viéc “Tranh chip Hop dong mua ban hang héa” 1a ding quy
dinh cua phap luat.

[2] Qua xem xét qud trinh giao két va thuc hién hop dong thiy rang Cong ty S
c6 nhitng vi pham cu thé nhu sau:

- Vé gia ban: Tai bang chao gia s6 128/CTV/14 caa Cong ty S giri cho Cong
ty P, chao gia ban may in C1100 1a 3.873.990.185 ddng. Tai bang chao gia sb
97/CTV/14 ngay 16/07/2015, Cong ty S gui cho Céng ty P, chao gia ban may in
C1100 1a 2.000.000.000 d6ng. Qua so sanh hai bang chao ‘gia cho thay trong vong
thoi gian 09 thang Cong ty S dua ra gia ban chénh 1¢ch rat 16n véi s6 tién 1én d&én
1.873.990.185 dong la bat hop ly. Theo khoan 2.1 Piéu II ctia Hop dong nha phan
phéi ngay 02/01/2014 quy dinh “Gi4 ctia san pham Konica Minolta tai Viét Nam do
Cong ty K ban hanh, thong nhat str dung trén toan qudc, phai dugc niém yét trén thi
truong”. Tuy nhién, Cong ty S la dai ly uy quyén cta Cong ty K, dugc Cong ty Kuy
quyén chao gia ban may in C1100, lai khdng chao gla do Céng ty K niém yét trén
thi truong ma tu ¥ dua ra gia ban c6 su chénh léch rat 16n 1a khéng trung thuc trong
giao két hop dong, vi pham Biéu 6 Bo luat dan sy nam 2005.

- V& khuyén mai: Tai khoan 7 Diéu III ciia Hop dong nha phan phdi quy dinh
“Viéc khuyén mai phai do Cong ty K t6 chtrc thue hién, duoc ap dung trén toan
qudc, muc dich cia viéc khuyén mai 14 dé dat dugc thi phan va khong giam vao gia
ctia san pham”. Tai bang chao gia s6 128/CTV/14, Cong ty S guii cho Cong ty P thé
hién gia may in C1100 1a 3.873.990.185 dong, Cong ty S khuyén mai giam gia ban
dat biét cho Cong ty P 20%, tuong duong 774.798.037 dong. Nhu vay, viéc Cong ty
S khong duoc phép khuyen mai giam gia ban, nhung tu y khuyen mai gidm gia ban
v6i s6 tién rat 1on dé nham dat dugc muc dich trong giao két hop dong 1a vi pham
khoan 5 Biéu 100 Lu4t thuong mai nim 2005.

- V¢ thoi han bao hanh: Tai khoan 4 Piéu II ctia Hop dong nha phan phbi quy
dinh “Tét ca san pham Konica Minolta s& dugc giao kém phiéu dang ky bao hanh,
khach hang dung cuoi phai dang ky voi Cong ty K”. Tuy nhlen khi ban may in
C1100, Cong ty S khong giao phiéu bao hanh cua nha san xuat cho Céng ty P. Theo
Cong ty K va Cong ty S thira nhan thdi han bao hanh ddi véi may in C1100 1a 36
thang, nhung tai Hop dong 038 va Hop dong 03 chi ghi thoi han bao hanh 12 thang
1a vi pham thdi han bao hanh. Nhu vdy, viéc Cong ty S khong giao phiéu bao hanh,
¢ y giam thoi han bao hanh tir 03 xuéng con 01 nam dé hudng loi 02 nim bao hanh
con lai 1a vi pham Diéu 445, 446 Bo luat dan sy nam 2005.

- Vé click charge: Pay 1a phan dich vu ky thuat va thuong mai tiép dién sau
khi ban giao may (Click charge bao gdm: phu kién, linh kién, vat tu tiéu hao, vat tu,
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cac phan mém va dich vu ky thuat) duoc hoat dong dong bo theo may, néu khdng co
click charge thi may in C1100 khdng hoat dong dugc. Click charge do bén ban doc
quyén cung cap va nam gitr mat khau, bén mua khéng thé tim mua click charge trén
thi truong. Tai khoan 2.1 Diéu Il ciia Hop dong nha phan phéi quy dinh “Gid: bao
gom gia may, phyu kién, linh kién, vdt tw tiéu hao, vt tw, va cic phan mém”. Theo
chung ctr do nguyén don cung cap thé hién tai Hop dong sé 07/15/TGA/STS ngay
23/07/2015, Cong ty TNHH Giai phap cong nghé Sai Gon la dai 1y uy quyén cua
Cong ty K ban may in C1100 cho Céng ty co phan IN 474, véi gia 1.680.000.000
ddng cd ca phan click charge. Nhu vay, viéc Cong ty S ban may in C1100 cho Cong
ty P lai tach riéng phan click charge ra, khéng ghi vao hop dong 1a vi pham Diéu
180 Bo luat dan sy 2005. Piéu nay dan dén hau qua la tir khi xay ra tranh chap dén
nay, may in C1100 khdng thé hoat dong duoc do khdng cé click charge rang buoc
trong hop dong.

- V& xuat xit hang hoa: Xuat xi hang hoa 1a mot trong ba thong tin dinh danh
nhan hang héa nhap khau, bat buoc phai thé hién trong hgp dong. Tuy nhién, tai
bang chao gia s6 128/CTV/14 ngay 14/10/2014 va Hop ddng 038 do Cong ty Cong
ty S soan thao chi ghi hang héa nhap khau méi 100% cua nha san xuat Konica
Minolta Nhat Ban, khdng ghi théng tin xuat xa 1a 15i caa Cong ty S. Pén khi Cong
ty C tham dinh cho Cong ty P vay dé thanh toan sé tién ma Cong ty P mua may in
C1100 con ng caa Cong ty S, thi Cong ty C bat budc phai ghi xuat xt& vao hop dong
dé 1am co so dinh gia cho Cong ty P vay. Theo Hop ddng 03 céc bén thoa thuan
Xuat xir may in C1100 la caa Nhat Ban. Tuy nhién, khi Cong ty S ban giao may cho
Cong ty P thi may c6 xuat xi cua Trung Quéc 13 vi pham thoa thuan cta hop dong
vé xuét xtr hang hoa, duoc quy dinh tai khoan 14 Diéu 3 Luat thuong mai nim 2005.

- V& chit luong may: Sau khi may in C1100 dua vao van hanh di bi 15i ky
thuat. Biéu nay Cong ty S thira nhan va di cho nhan vién k¥ thuat dén dé khic phuc.
Thuc té cho thiy vao nim 2014, Cong ty P mua cua Cong ty S 02 loai may in, gom:
May in C1070P va may in C1100. Tuy nhién, ca hai may in nay diéu bi 16i k¥ thuat.
Trong d6, COong ty S da thu hoi nhan lai may in C1070P va tra tién cho Cong ty P;
con may in C1100 thi Cong ty S khong chiu thu hoi ma chi déng ¥ mua lai may.
Diéu nay thé hién vé mit ¥ chi Cong ty S da thira ¢6 nhitng vi pham trong viéc mua
ban may in C1100, nén m&i tim giai phap dé giai quyét nhan lai may va tra tién lai
cho Cong ty P.

[3] Vi cac tai liéu, chimg ctr da phan tich trén cho thiy ngay tir ddu Cong ty
S da khong trung thuc trong viéc giao két hgp dong véi Cong ty P. Vi vay, Cong ty
P khoi kién yéu cau Toa an tuyén bd Hop dong kinh té s6 038, Hop dong mua ban
tai san s6 03 vo hiéu do Iira dbi 1a hoan toan cé can ct.

[4] Do @6, Toa an cap phiic thim xét xir bac toan bd yéu cau khai kién cua
Cong ty P 1a khong c6 can cr, khong phan anh ding céc tai liéu, chimg ctr ¢6 tai hd
s0 vu an. COn Toa an cip so tham tuyén bd Hop dong mua ban tai san s6 03 vo hiéu
do nham 1an 14 khong chinh xé4c. Mt khéc, giao dich mua ban giira Cong ty S va
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Cong ty P da bi v hiéu do lira doi ngay tir thoi diém giao két, nhung Toa 4n cap so
tham khong tuyén bo Hop dong kinh té so 038 vo hicu la thicu sot. Tuy nhién, dé
tranh vu an kéo dai, nén chi can huy ban an phuc tham dé xét xir phuc tham lai.
Vi céc 18 trén;
QUYET PINH:

Cin ctr Diéu 325, diém a khoan 1 Piéu 337, khoan 3 Diéu 343, Diéu 349 cua
B0 luat tb tung dan sy nam 2015.

1. Chap nhan khang nghi s6 50/2020/KN-KDTM ngay 22/9/2020 cta Chanh
an Toa an nhan dan cap cao tai Thanh phd HO Chi Minh.

2. Huy Ban an phuc tham s6 1106/2016/KDTM-PT ngay ngay 22/9/2016 cta
Toa an nhan dan Thanh phé H6 Chi Minh vé vu an “Tranh chip Hop ddng mua ban
hang héa” gitra Nguyén don la Cong ty TNHH P vai Bi don 1a Cong ty TNHH S va
Nguoi ¢6 quyén loi, nghia vy lién quan 1a Cong ty TNHH K, Cong ty TNHH MTV
C. Giao ho so vu 4n cho Tda an nhan dan Thanh phd H6 Chi Minh xét xtr phlic tham
lai.

3. Quyét dinh giam dbc tham c6 hiéu luc phap luat ké tir ngay ra quyét dinh
nay./.

Noi nhin: 7 TM. UY BAN THAM PHAN
- Chanh an TANDCC (dé b/c); CHU TOA PHIEN TOA

- Vu Phéap ché va Quan Iy khoa hoc TANDTC; )

- VKSNDCC tai TP. Hb Chi Minh;

- TAND TP. Ho6 Chi Minh;

- TAND Quan 3;

- Chi cuc THADS Quan 3;

- Cac duong sy (theo dia chi);

- Luu HS vu é4n, THS, VP, Phong GDKT II. Nguyén Hiuru Ba
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