TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Doc 1ap - Ty do — Hanh phiic

Bén 4n s6: 79/2024/KDTM-PT
Ngay: 19/4/2024

V/v tranh chap hop ddong mua ban
va hop dong bao 1anh

NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phan Hpi dong xét xir phiic tham gom co:

Thdam phén — Chii toa phién toa: Ba Luu Thi Poan Trang

Cdc Tham phan: Ong Lé Cong Toai

Ba Mai Thi Thanh Tu
- Thu ky phién toa: Ba Trinh Kim Hoang — Thu ky Toa an nhan dan Thanh
pho HO6 Chi Minh.

- Dgi di¢gn Vién kiém sit nhén dan Thanh phé Ho Chi Minh tham gia phién
toa: Ba Huynh Thi Kim Tuyén — Kiém sat vién.

Trong céc ngdy 11 va 19/4/2024, tai try s Toa 4n nhan dan Thanh phd Ho
Chi Minh xét xu phic tham cong khai vu an thu 1y s6 10/2024/TLPT-KDTM ngay
10 thang 01 nam 2024 vé viéc “Tranh chap hgp dong mua ban va hgp dong bao
lanh”.

Do bén 4n so thim s6 103/2023/KDTM-ST ngay 15 thang 8 ndm 2023 cia
Toa an nhan dan Quan Tan Phu, Thanh pho H6 Chi Minh b1 khang céo.

Theo Quyét dinh dua vu an ra xét xu phic tham sf} 1061/2024/QDbPT-KDTM
ngay 01 thang 3 nam 2024; Quyét dinh hoan phién toa s6 3658/2024/QD-HPT ngay
21/3/2024 va Quyét dinh tam ngung phién toa s6 5015/2024/QD-PT ngay
11/4/2024, gitra:

Nguyén don: Cong ty C6 phan Bé tong HH

Tru sé: Lo A, dudng B, KCN Song Than 1, phuong Di An, thanh phé Di An,
tinh BD

Ngueoi dai dién theo phdp ludt: Ong Tran Huy T, sinh ndm 1962; tra tai: A 10,
L& Hong Phong (ndi dai), Phuong H, Quan 10, TPHCM

Nguoi dai dién theq uy quyén.‘ Ong Ho Van T, sinh nam 1977; dia chi: Lo A,
duong B, KCN Soéng Than 1, phuong D1 An, thanh ph6 D1 An, tinh BD

Bi don: Cong ty C6 phan tap doan Thé Gi6i KT
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Tru so: 25-27 Db Thira Ty, phuong TQ, quan TP, Thanh phé Ho Chi Minh

Nguoi d‘qi dién theo phap ludt: Ong Lé Cao M, sinh nam 1979; tru tai: B107
C/c 312 Nguyén TH, Phuong F, quan Pha Nhuan, TPHCM

Nguoi dai di¢n theo uy quyén: Ong Nguyén Vin T, sinh nam 1978; dia chi:
72/1 Tran Quodc Toan, phuong VO Thi Sadu, Quan T, Thanh phé H6 Chi Minh

Ngudi ¢6 quyén lgi, nghia vu lién quan: Cong ty C6 phan Xay dung LB VN

Dia chi: Toa nha TW Building, tang 3, s6 25-27 DS Thira Ty, phuong TQ,
quéan TP, Thanh ph6 H6 Chi Minh

Nguwoi dai dién theo phdp ludt: Ong Huynh Duong H, sinh nim 1981; tra tai:
A1602 C/c Tower 118 Tan Huong, phuong TQ, quan TP, TPHCM

Nguwoi khdang cdo: Cong ty Co phan tap doan KT.

(Nguyén don va bi don cé mdt tai phién tod. Ngwoi c6 quyén loi, nghia vu
lién quan vang mdt tai phién toa).

NOI DUNG VU AN:

Tom tat ndi dung vu an va quyét dinh cua ban én so tham nhu sau:

Ngay 16/7/2020, Cong ty C6 phan Bé tong HH (sau day goi tat 1a Cong ty HH)
va Cong ty Co phan Xay dung LB VN(sau day goi tat 1a Cong ty LB) co ky Hop
d6ng mua ban s6 498.20.COP/LB03- BDD vé viéc cung cap bé tong cho cong trinh
Bénh vién HM phia tay (sau day goi tit 1a Bénh vién HM), tai dia chi 512 Lé Trong
Tan, Phuong TT, Quan TP, Thanh phé H6 Chi Minh. Theo d6, Cong ty HH ban
cho Céng ty LB bé tong thuong pham (bao gém ca may bom bé tong) voi chung
loai, don gia, khoi luong nhu quy dinh tai Piéu 1; Chat luong, quy cach ky thuat
nhu quy dinh tai Piéu 2 va diéu kién giao nhan hang nhu quy dinh tai Piéu 3 cua
hop dong. Ngoai ra, cac bén con thdng nhat gia tri hop déng va diéu kién thanh
toan cu thé nhu sau:

Gia tri quyét toan hop ddng duoc xac dinh cin ctr trén bién ban x4c nhan khoi
luong bé tong thuc té ma Cong ty HH di cung cip c6 xac nhan cia Ban chi huy
cong truong bén Cong ty LB, don vi tu van giam sat va don gia da thoa thuan trong
hop ddng mua ban hodc phu luc hop dong (neu c6). Hinh thirc thanh toan 1a chuyén
khoan. Pong tién thanh toan 1a Viét Nam dong. Can cir vao phiéu giao hang do
Cong ty HH phat hanh va dai dién Cong ty LB ky xac nhan vao bién ban xac nhan
khéi lugng do Cong ty HH 14p cho mdi dot giao hang. Cong ty LB thanh toan cho
Cong ty HH nhu sau:

Hang thang vao ngay 30, hai bén s& tién hanh tong hop khdi lugng bé tong
thuc té da cung cip trong thang dugc ky xac nhan bai Chi huy truong cong trinh
bén Cong ty LB tai cong trinh (thdi gian ky xac nhan 1a 03 ngay ké tir khi nhan
dugc bang tong hop khéi luong da duoc xac nhan do Cong ty HH giao). Pong thoi,
Cong ty HH xuét hoa don GTGT cho Cong ty LB thé hién theo gia tri khéi lugng
da tong hop. Cong ty LB thanh toan 100% gia tri khéi luong da téng hop trong
vong 60 ngay ké tir ‘ngay Cong ty LB nhén dugc Bang xac nhan khéi lugng, hoa
don VAT va cung cip day du ho so thanh toan hop 16. Han murc cong no mua hang
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la 3 ty dong trong vong 30 ngay ké tur ngay nhan du hd so thanh toan. Néu khoi
luong bé tong ma Cong ty HH cung cép cho Cong ty LB vugt qua han muc trén thi
Cong ty LB phai thanh toan cho Cong ty HH s6 tién vuot han muc mic du chua
dén thot han thanh toan cua hop dong nay va phai c6 bang xac nhan khdi lugng
cung cap bé tong tai thoi diém vuot han muc dugce hai bén x4ac nhan. Hodc bén
Cong ty LB s& thanh toan cho Cong ty HH khi dén han thanh toan mic du chua dén
han mic mua hang. Néu han murc céng no 3 ty dong ma Cong ty LB chua hoan
thanh viéc thanh toan, Cong ty HH s& tam ngung cung cap bé tong cho Cong ty LB
dén khi viéc thanh toan qua han dugc hoan tat. HO so thanh toan bao gém: Thu dé
nghi thanh toan, Héa don GTGT tng v&i gia tri d& nghi thanh toan, Bién ban xéac
nhan khéi luong bé tong thuc té cung cap c6 chir ky xac nhan cia dai dién Cong ty
LB va Bién ban x4c nhan khoi luong kich thudc hinh hoc xac nhan cua dai dién 2
bén.

Cung ngay 16/7/2020, Cong ty HH véi Cong ty LB va Cong ty Co6 phan tap
doan KT (sau day goi tit 1a Cong ty TWG) ky két Hop dong Bao lanh thanh toan sb
616.20.COE/LB03-BDD. Theo d6, Cong ty TWG c6 nghia vu thanh toan vo diéu
kién thay cho Cong ty LB 100% gia tri don hang va lai chdm tra cho Cong ty HH
trong vong 20 ngay ké tir khi Cong ty TWG nhén dugc dé nghi thanh toan tir Cong
ty HH. H6 so thanh toan gui Cong ty TWG bao gom: Gidy dé nghi thanh toan ghi
16 Cong ty LB di vi pham trach nhiém thanh toan theo hop dong, Cac héa don ban
photo, Bién ban tinh ctia Cong ty HH.

Trong qua trinh thyc hién Hop dong 498.20.COP/LB03-BDD, Céong ty HH da
cung cap day du, ding chét lugng va ding thoi gian giao hang cho Cong ty LB nhu

hop dong di thoa thuan. Cu thé, sb lugng Cong ty HH d3 cung cip cho Céng ty LB
theo cac héa don nhu sau:

STT Ngay — Hoa don Thanh tién (VND) No cong (VND)
1 30/9/2020 - 001228 1.611.360.000 1.311.360.000
2 31/10/2020 - 001483 767.485.000 767.485.000
3 25/11/2020 - 0001777 497.205.000 497.205.000
4 25/4/2021 - 0003301 171.700.000 171.700.000

Téng 3.047.750.000 2.747.750.000

~ Ngay 31/12/2021, Cong ty HH va Cong ty LB da tién hanh dbi chiéu cong ng
50 0002789.2021/HH-BB, theo do xac dinh Cong ty LB con ng Cong ty HH so tién
hang chua thanh toan tir ngay 30/9/2020 1a 3.047.750.000 dong.



Ngay 28/01/2022, Cong ty LB thanh toan s6 tién 300.000.000 dong tuong tmg
v6i héa don 0001228-30/09/2020. S tién hang hién Cong ty LB con no la
2.747.750.000 dong.

Tir ngay 30/9/2020 dén nay, Cong ty HH da nhiéu 1an nhac nhd nhung Cong
ty LB van khong hop tac va vi pham nghia vy thanh toan tién hang cho Cong ty HH.
Vi Cong ty LB da vi pham nghia vu thanh toan nén lam phat sinh nghia vy bao lanh
cia Cong ty TWG theo Hop dong bao lanh s 616.20.COE/LB03-BDD ngay
16/7/2020. Do d6, Cong ty HH da gui cac cong vian dé nghi Cong ty TWG thuc
hién nghia vu bao ldnh bao goém:

- Cong van s6 02-07/M2-21/HH-LB ngay 08/07/2021 (gui truc tiép ngiy
04/01/2022 dugc dai dién Cong ty TWG la ba Truc ky nhan).

- Cong vin s6 04/2022/CV-HHBT ngay 13/01/2021 (gui tryc tiép ngiy
17/01/2022 dugc dai dién Cong ty TWG la ba Truc ky nhan).

Dinh kém cac cf)ng van trén 1a hd so tai li€u theo théa thuan tai Piéu 1.2 cua
Hop dong bao lanh s6 616.20.COE/LB03-BDD ngay 16/7/2020, nhung khong nhén
duoc phan hoi tir Cong ty TWG.

Nay Cong ty HH khai kién yéu cau Toa an:

- Bugc Cong ty C6 phan tap doan KT (TWG) thyc hién nghia vu bao lanh
thanh toan sO0 tién 2.747.750.000 dong theo Hop dong bao lanh s6
616.20.COE/LB03-BDD ngay 16/7/2020.

- Budc Cong ty C6 phan tap doan KT (TWG) thanh toan khoan tién 13i no qua
han tam tinh 1a 556.746.787 dong va ti€p tuc tinh 1ai cho dén khi Cong ty TWG
hoan thanh nghia vu thanh toan.

Tai ban te khai ngay 02/6/2023 va loi khai trong quda trinh giai quyét vu én
cing nhu tai phién toa, bi don Coéng ty Co6 phan tdp doan KT (TWG) do ong
Nguyén Van T lam nguoi dai dién theo uy quyén trinh bay:

Ngay 16/7/2020, Cong ty co phan Bé tong HH ky hop déng mua ban s
498.20.COP/LB03-BDD v¢ viéc cung cap bé tong thuong phdm cho Cong trinh
bénh vién HM phia Tay véi Cong ty co phan xay dung LB Viét Nam.

Ngay ..../7/2022, Coéng ty cb phan Tap Poan KT ky hop dong bao lanh thanh
toan s6 616.20.COE/LB03-BDD vé viéc bao lanh thanh toan hop déng mua ban sb
498.20.COP/LB03-BDD ngay 16/7/2020 vé viéc cung cip bé tong thuong pham
cho Cong trinh bénh vién HM phia Tay gitra Cong ty CP HH vdi Cong ty CP xay
dung LB Viét Nam.

Ngay 08/07/2021, Coéng ty c6 phan Bé tong HH giri vin ban sb 02-
07/M2/21/HH-LB cho ching tdi yéu cau thanh toan so tién 3.270.909.991 dong
(bao gdm cong no chua thanh toan 1a 3.047. 750.000 ddng va 1ai 1a 223.340. 991
dong) 1a cong ng chua thanh toan giita Cong ty cd phan B¢ tong HH vo1 Cong ty co
phan xdy dung LB Viét Nam lién quan dén Hop dong mua ban sd
498.20.COP/LB03-BDD vé viéc cung cip bé tong thuong pham cho cong trinh
bénh vién HM phia Tay.



Ngay 25/7/2022, Cong ty ¢ phan Bé tong HH khai kién chiing t6i tai Toa an
nhan dan quan Tan Phua yéu cau thanh toan thay cho Cong ty c6 phan xay dung LB
Viét Nam sd tién 2.747.156.000 dong coéng no chua thanh toan va 1ai phat 1a
556.746.787 dong.

Cian ctr yéu cau khoi kién cua nguyén don Cong ty cd phan Bé tong HH va
cac tai liéu, ching cur ching t6i thu thap dugc tai Toa an, chung t6i c6 v kién nhu
sau:

- Thtr nhét, Cong ty c6 phan xdy dung LB Viét Nam cham thanh toan cong no
cho Céng ty cb phan Bé tong HH phai khoi kién Cong ty LB dé doi thanh toan.
Chung t6i 1a bén thir ba bao lanh thanh toan nén chi la bén c6 lién quan. Do do,
viéc nguyén don khoi kién ching t6i, xac dinh tu cach tham gia t6 tung cua ching
t61 1a bi don khong chinh xac. Ching toi kinh dé nghi Toa 4n yéu cau nguyén don
sira d6i lai tu cach tham gia t6 tung ciia ching toi.

- Thit hai, viéc tranh chap phat sinh vé diéu khoan thanh toan gitta Cong ty co
phan Bé tong HH va Cong ty c6 phan xay dung LB Viét Nam lién quan dén hop
d6ng mua ban s 498.20.COP/LB03-BDD vé viéc cung cap bé tong thuong pham
cho Cong trinh bénh vién HM phia Tay, chung t6i nhan thay ho so yéu cau thanh
toan ctia nguyén don cung cip chua day du, sb liéu yéu cau khong khép voi thuc té
giao nhan gitra hai bén. Do do, ching t6i dé nghi Toa an thu thap thém cac tai liu,
chtng ctr dé chtimg minh cho yéu cau khéi kién ciia nguyén don.

- Thir ba, nguyén don yéu cau Cong ty cf) phan T4ap Poan KT thanh toan thay
cho Cong ty cd phan xay dung LB VN s6 tién 2.747.156.000 dong cong ngo chua
thanh toan va lai phat 1a 556.746.787 dong thi ching t6i khéng ddng ¥ véi yéu cau
khéi kién cia nguyén don. Boi 1&:

1/ Béi v6i yéu cau ching t6i thanh toan sd tién 2.747.156.000 dong céng no
chua thanh todn, ching t61 nhan théy khong c6 can cuo dé cha”ip nhan. Béi 1€, tai
Diéu 339 Bo luat Dan su 2015 quy dinh vé quan h¢ gitra bén bao 1anh va bén nhan
bao Ianh nhu sau: Truong hop bén dugc bao lanh khong thuc hién hodc thuc hién
khong dung nghia vu ciia minh thi bén nhan bao lanh cé quyén yéu cau bén bao
lanh phai thuc hién nghia vu bao lanh, trir truong hop cac bén c6 thoa thudn bén
bao 1anh chi phai thyc hién nghia vu thay cho bén dugc bao lanh trong trudng hop
bén bao 1anh khong c6 kha nang thuc hién nghia vu. Trong vu 4n trén, khong co tai
liéu chitg cir nao cho rang Cong ty LB VN khong con kha ning thanh toan cho
nguyén don. Dan dén, yéu cau bén bao lanh thanh toan 1a khong c6 co so.

Dong thoi, cac bén chua thong nhat kho1 lugng hang hoa giao nhan nghiém
thu thyc té. Tuy nhién, nguyén don van xuat hoa don yéu cau Cong ty b phan xay
dung LB VN thanh toan la khong ding. Do do, ching toi yéu cau cac bén théng
nhat céc s liéu hang hoa giao nhan thuc té, chdt cong ng con lai dé ¢ co so gidi
quyet.

2/ DBbi véi yéu cau chiing toi thanh toan tién 13i qua han 1a 556.746.787 dong
1a khong c6 co so dé chap nhan. Ly do: Nguyén don lay mirc 1i suat 1a 13,5%/nam
dé tinh 13i (murc 14i suat dé xuat 1a 9%/nam x 150%) la 14i suat mang tinh ap dat,
khéng dugc quy dinh trong Hop ddng 616.20.COE/LB03-BDD di ky két. Pong
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thoi, trong Hop dong 616.20.COE/LB03- BDD cac bén cling khong thoa thuan vé
mure 131 sudt chdm tra va khong thoa thuén vé 13i suit ng qua han 1a 150%. Do do,
nguyén don 4p dung muc 13i sudt nay dé tinh 13i chdm tra 1a khong ¢ cin cir phap
luat.

Can cu: Tai muc 1.1 DPiéu 1 cia Hop ddéng bao lanh thanh toan sb
616.20.COE/LB03-BDD quy dinh vé trach nhiém bao 1anh thanh toan nhu sau: Bén
bao lanh thanh todn thay mat bén mua hang thanh toan 100% gia tri don hang va lai
phat tra cham cho bén ban hang trong vong 20 ngay ké tir ngay bén bao lanh thanh
toan nhan dugc dé nghi thanh toan cua bén ban hang.

Chung t6i kinh dé nghi quy Toa an gidi quyét bac yéu cau khéi kién cua
nguyén don dé bao vé quyén loi hop phap ciia Cong ty c6 phan Tap Poan KT.

Trong sudt qué trinh giai quyét vu an, Toa an nhan dan quan Tan Phu di nhiéu
lan triéu tap nguoi co quyén loi, nghia vu lién quan 1a Cong ty Co phan Xay dung
LB VN dén tru so Toa an dé giai quyet vu kién theo ding quy dinh phap luat nhung
ngoai Pon dé nghi ngay 09/3/2023 vé viéc hd tro cung cap ching cr va tam hoan
phién toa ngay 14/3/2023 thi Cong ty Co phan Xay dung LB VN khong cung cap
thém bét cwr tai liéu, ching clr gi va van Vang mat khong c6 1y do, khong c6 van bén,
v kién phan hdi mic du da duogc Toa an tong dat hop 1€ nén Toa an dua vu an ra xét
xur theo luat dinh.

Tai phién toa so tham:

- Nguoi dai dién theo ty quyén cua nguyén don van gitt nguyén yéu cau Toa
an budc Cong ty Co phan tap doan KT (TWG) thuc hién nghia vy bao lanh theo
Hop dong bao lanh sé 616.20.COE/LB03-BDD ngay 16/7/2020 thanh toan sd tién
hang con no 1a 2.747.750.000 ddng va tién 1di chim thanh toan tinh dén ngay xét
xtr so thdm 13 971.927.877 ddng. Tién 1ai duoc tinh theo cong thirc sau: 9%/nim x
150% x s6 ngay cham thanh toan (60 ngay sau khi xuat h6a don dén ngay Toa an
xét xtr so tham 13 ngay 15/8/2023), tién 1i cu thé tuong Gmg véi cac hoa don sau:

Ngay - S6 héa don No cong (VND) Ngay yéu cau 1ai | S6 ngay Tién lai
cham tra qua han
30/9/2020 - 001228 1.311.360.000 30/11/2020 988 479.380.762
31/10/2020 - 001483 767.485.000 01/01/2021 956 271.474.794
25/11/2020 - 0001777 497.205.000 25/01/2021 932 171.456.172
25/4/2021 - 0003301 171.700.000 26/6/2020 781 49.616.149
Téng cong 971.927.877




Tong cong so tién gdc, 1di nguyén don yéu cau Cong ty Co phan tap doan KT
(TWG) thanh toan dén ngay 15/8/2023 14 3.719.677.877 ddng. Yéu cau bi don tra
mot 1an ngay sau khi ban an c6 hiéu luc phap luat. Tiép tuc tinh 1di cho dén khi
Cong ty TWG hoan thanh nghia vu thanh toan.

- Bj don Céng ty Cb phan tap doan KT (TWG) do ong Nguyen Van T lam
nguoi dai dién theo uy quyén trinh bay: Bi don van gitr nguyén y kién va yéu cau
nhu da trinh bay va dé nghi Hoi dong xét xir bac toan bd yéu cau khoi kién cua
nguyén don.

- Nguoi co quyén loi, nghia vu lién quan - Cong ty C6 phan Xay duyng LB VN
vang mat khong 1y do.

Bdn dn kinh doanh thuwong mai so tham so6 103/2023/KDTM-ST ngay
15/8/2023 cua Toa an nhan dan Qudn Tan Phu da tuyén:

1. Chap nhan yéu cau khéi kién ctia nguyén don Cong ty C6 phan Bé tong HH.

Budc Cong ty C6 phan tap doan KT (TWG) c6 trach nhiém thanh toan cho C6
phan Bé tong HH tong sb tién 3.719.677.877 (ba ty bay trim mudi chin triéu sau
trim bay muoi bay nghin tam trim bay muoi bay) dong. Trong d6: So tién no gdc
1a 2.747.750.000 (hai ty bay trim bon muoi bay tridu bay trim nim muoi nghin)
ddng va sb tién 1ai cham thanh toan tinh dén ngay Toa 4n xét xtr so thAm (ngay
15/8/2023) 14 971.927.877 (chin trim bay muoi mdt triéu chin trim hai muoi bay
nghin tam trim bay muoi bay) dong.

Thoi han thanh toan: Mot 1an ngay sau khi ban an ¢ hiéu luc phép luét.

Ké tir ngdy ¢ don yéu cau thi hanh an cta bén duogc thi hanh an cho dén khi
thi hanh xong khoan tlen ng goc hang thang bén phai thi hanh an con phai chiu
khoan tién 14i cta sd tién ng gdc con phai thi hanh theo murc 11 sut ng qua han
trung binh trén thi trudng tai thoi diém thanh toan tuong tng véi thoi gian cham tra,
trir treong hop co thoa thuan khac hodc phap luat c6 quy dinh khac.

Thi hanh tai Chi cuc Thi hanh 4n dan su c6 tham quyén.

2. V& an phi kinh doanh thuong mai so tham:

Cong ty ‘C(A) phan tap doan KT (TWG) phai chiu 4n phi kinh doanh thuong mai
so tham soO tién la 106.393.§58 (mdt tram 1€ sdu tri€u ba tram chin muoi ba nghin
nam tram nam muoi tam) dong.

Hoan tra cho C6 phan Bé tong HH toan bd s tién tam ng 4n phi da ndp la
49.039.028 (bon muoi chin tri¢u khong tram ba muoi chin nghin khong tram hai
muoi tam) dong theo Bién lai thu tién tam Ung an phi s6 0036011 ngay 28/7/2022
cua Chi cuc thi hanh an dan sy quan Tan Phu.

Ngoai ra, ban an con quyét dinh vé nghia vu 4n thi hanh an va quyén khang
cao cua cac duong su.

Ngay 29/8/2023, Cong ty c6 phan Tap doan KT khang cdo toan bd ban an so
tham voi ly do Toa an xac dinh sai tu cach to tung, khong danh gia hét cac tai liéu,
chirng cur ¢6 trong ho so vu an gay thiét hai cho bi don.
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Tai phién toa phiic tham:

Bi don gitr nguyén yéu cau khang céo toan bo ban an so tham, dé nghi Hoi
déng xét xir huy ban so tham véi Iy do Toa an cap so tham xac dinh sai tu cach tb
tung. Ngoai ra, vé chimg ctr 1a bién ban dbi chiéu cong ng va hd so dé nghi thanh
toan bao lanh khong dy du nhung Toa an cdp so thim van chip nhan yéu cau khoi
kién ciia nguyén don dan dén quyén loi ctia bi don bi thiét hai.

Nguyén d(m giit nguyén yéu cau khoi kién, dé nghi Hoi dong xét xtr khong
chap nhan yéu cau khang cao ciia bi don.

Dai di¢n Vién kiém sit nhan dén thanh phé Hé Chi Minh phdt biéu y kién:

- Véth tung: Tham phan va Hoi déng x€t xur thyc hién dung cac quy dinh ctua
phap luét trong qua trinh thy ly giai quyét vu an va tai phién toa phuc tham theo
quy dinh cua B6 luat t6 tung dan su 2015.

- V& ndi dung: Can ctr khoan 1 Diéu 308 Bo luat TH tung dan su, dé nghi Ho1
dong xét xtr phuc tham bac yéu cau khang céo cia bi don, gitt nguyén ban an ban
an kinh doanh thuong mai so thim sé 103/2023/KDTM-ST ngay 15/8/2023 cua
Tda 4n nhan dan Quéan Tan Phu, Thanh phd HO Chi Minh.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu, chirng ctr ¢6 trong ho so vu an, da duoc tham
tra cong khai tai phién toa, Ho1 dong xét xur nhan dinh:

[1].Vé tb tung:

[1.1] Can ctr vao don khéi kién cia nguyén don cung cac tai li€u, ching ctr c6
trong ho so thi viéc khoi kién ciia nguyén don 14 tranh chap phat sinh trong hoat
dong kinh doanh thuong mai. Bi don c6 dia chi tai Quan Tan Phu, Thanh phé HO
Chi Minh nén Toa 4n nhan dan Quan Tan Pha thu Iy giai quyét 1a dang quy dinh
cua phap luat.

Bi don khang cao ban an so tham nén tham quyen giai quyét thudc tham
quyen ctia Toa Kinh té - Toa an nhan dan Thanh phé H6 Chi Minh cin ctr theo
Diéu 38 Bo luat Té tung dan su.

[1.2] Nguoi co quyén loi, nghia vu lién quan la Cong ty c6 phan Xay duyng LB
VN dugc téng dat hop 1¢ lan tht hai nhung vang mat khong c6 1y do chinh dang,
can ¢t vao khoan 2 Diéu 227 Bo luat T tung dan sy 2015, Hoi dong xét xur phuc
tham xét x{r vang mat dbi voi Cong ty co phan Xay dung LB Viét Nam.

[2]. V& ndi dung:

[2.1] Can c& vao céac tai liéu, ching ctr 1a Bang xac dinh gid tri khéi luong
cong viéc hoan thanh theo hop dong dé nghi thanh toan dot 3 di duoc Cong ty Co
phan Bé tong HH va Cong ty Co phan Xay dung LB VN ky x4c nhan va déng dau
cua 2 cong ty vao ngay 14/4/2021, cung nhiing 161 trinh bay cua cac duong su tai
phién toa, Hoi dong xét xtr nhan thiy gitra Cong ty HH va Cong ty LB co ky két
Hop dong mua ban bé tong thuong pham s6 498.20.COP/LB03 ngay 16/7/2020.
Trong qué trinh thuc hién hop dong néu trén, Cong ty HH d3 cung cip day du,
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diang ghét lugng va dung thoi gian giao hang cho Cong ty LB theo thoa thuan tai
hop dong. Tuy nhién, Cong ty LB khong tiép tuc thanh toan tién theo thoa thuan
trong hop dong.

Ngay 31/12/2021, Cong ty HH va Cong ty LB da tién hanh d6i chiéu cong ng
s6 0002789.2021/HH-BB (c6 ky x4c nhin va dong dau cua 2 cong ty), theo d6 xac
dinh Cong ty LB con ng Coéng ty HH s6 tién hang chua thanh toan tur ngay
30/9/2020 1a 3.047.750.000 dong. Ngay 28/01/2022, Cong ty LB thanh toan sd tlen
300.000.000 ddng tuwong ung véi hoa don 0001228-30/09/2020, sau d6 khong tiép
tuc tra. Hién nay, s6 tién hang Céng ty LB con ng Cong ty HH 1a 2.747.750.000
dong.

[2.2] Can ct Piéu 1 Hop dong bao lanh s6 616.20.COE/LB03-BDD vé thoi
han thanh toan va trach nhiém bao Ianh thanh toan cua Bén C:

“Bén A (Cong ty LB) co trdach nhiém thanh todan trong vong 60 (sau muoi)
ngay ké tir ngay Bén ban (Céng ty HH) giao hang ddy dii theo Pon ddt hang va giki
hé so thanh todn dén Bén mua (Cong ty LB).

Tuy nhién Bén A (Cong ty LB) khong dwoc cham tré thanh todn cho Bén B
(Cong ty HH) qua 60 (sdau muoi) ngay ké tu ngay toi han.

Néu qud thoi han trén, Bén C (Cong ty TWG) ¢6 trdach nhiém thuc hién vo
diéu kién va thay mdt Bén A (Céng ty LB) thanh todn 100% gid tri don hang va ldi
phat chdm tra cho bén B trong vong 20 ngay ké tir khi Bén C nhédn dwoc dé nghi
thanh toan cua Bén B”.

Ngoai ra, tai khoan 1.2 Diéu 1 con quy dinh hd so thanh toan giri bén C bao
gom giay dé nghi thanh toan ghi r6 bén A da vi pham trach nhiém thanh toan theo
hop dong.

Xét thdy Hop dong bao 1anh sb 616.20.COE/LB03-BDD di dugc Cong ty LB,
Cong ty HH va Cong ty TWG thoa thuan ky két, theo d6, Cong ty TWG da cam két
thuc hién nghia vu trong truong hgp Cong ty LB cham tré thanh toan d6i voi Cong
ty HH. Nhu vay, khi Cong ty LB vi pham nghia vu thanh toan thi Cong ty TWG
phai thyc hién trach nhiém bdo lanh theo quy dinh tai hop déng bao lanh. Viéc
Cong ty HH yéu cau Cong ty TWG phai thanh toan no thay cho Céng ty LB 1a c6
co s&, Cong ty HH ciing da gui Gidy dé nghi thanh toan cho Cong ty TWG dong
thoi thong bao viéc Cong ty LB vi pham nghia vu thanh toan theo hop dong 1a ding
theo sy thoa thuan cua cac bén tai hop dong bao lanh. Cong ty TWG khong thanh
toan no thay Cong ty LB 1a vi pham hop dong bao ldnh ma 3 cong ty da ky két, do
d6, Cong ty HH khoi kién yéu cau Cong ty TWG phai thyc hién nghia vu 1 ¢6 co
s6. Toa 4n so thAm chép nhéan yéu cau khoi kién cua nguyén don budc bi don thanh
toan sb tién hang con no 1a 2.747.156.000 ddng 1a co can cu.

[2.3] Can ct&t khoan 5.2 Piéu 5 Hop dong mua ban bé tong thuong pham sd
498.20.COP/LB03 ngay 16/7/2020 cac bén thoa thuan: ... “Ldi sudt qud han sé
dwoc tinh theo 1di sudt cia ngdn hang Nha nuéce Viét Nam cong bé tai thoi diém
cham thanh toan cho cac hoa don chwa thanh toan”.



Cin ¢ khoan 1.1 Piéu 1 Hop dong bdo lanh s6 616.20.COE/LB03-BDD ngay
16/7/2020 cac bén thoa thuan: ... “Néu qud thoi han trén, Bén C (Cong ty TWG) ¢6
trach nhiém thiee hién vé diéu kién va thay mdt Bén A (Cong ty LB) thanh todn
100% gia tri don hang va ldi phat chdm tra cho Bén B (Cong ty HH) trong vong 20
ngay ké tir khi Bén C (Céng ty TWG) nhén dwoc Dé nghi thanh todn ciia Bén B
(Cong ty HH) .

Tranh chép cta cac bén phat sinh tir hop dong mua ban hang héa, day 1a tranh
cha”ip vé kinh doanh thuong mai. Do do, can ctr Diéu 4 B0 luat dan su 2015, Diéu 4
Luat Thuong mai 2005, Toa an ap dung Luat Thuong mai 2005 Iam can ctr giai
quyét vu an. Cu thé, ap dung Diéu 306 Luat Thuong mai 2005 dé tinh 1ai suit cham
tra.

Két qua khdo sat cua Toa an nhan dan Quan Tan Phu dbi véi 13i suét no qua
han cta cac Ngan hang Nong nghiép va Phat trién Nong thon Viét Nam — Chi
nhanh Tan Phu, Ngan hang Buu Dién Lién Viét — PGD D6 Thanh va Ngan hang
TMCP A Chéu, xac dinh murc 1ai suit trung binh 1 14.25%/nam. Nguyén don yéu
cau tinh 13i sudt cham tra 1a 9%/nam x 150% = 13.5%/nam 1a thap hon murc i suat
trung binh cua 3 ngan hang 1a c6 loi cho bi don va phu hop véi quy dinh tai 306
Luat Thuong mai 2005 nén Toa an nhan dan Quén Tan Phu chap nhan yéu ciu cta
nguyén don dbi v&i bi don vé s tién 13i cham thanh toan tinh dén ngay Toa an xét
XU so tham (ngdy 15/8/2023) 14 971.927.877 dong 14 c6 can ci.

[2.4] Tai phién toa phuc tham, bi don khong cung cap thém duoc chimg ct
ma&i1 chimg minh cho yéu cau khang cdo nén Hoi dong xét xir khong c6 co s& xem
xét. Do do, Hoi dong xét xtr khong chap nhan yéu cau khang céo cua bi don va gii
nguyén ban dn so tham cuia Toa 4n nhan dan Quan Tan Phu.

[3]. V& an phi: Do gilr nguyén ban an so thAm nén nguoi khang cao phai chiu
an phi phtic tham, can ctr theo quy dinh tai khodn 2 Diéu 148 B¢ luat T6 tung dan
su 2015.

Vi cac 1€ trén,

Can ctr khoan 1 Piéu 308 B¢ luat T6 tung dan suy;

QUYET PINH:

Khéng chap nhén yéu cau khang céo ctia Cong ty c6 phan Tap doan KT.
Giir nguyén ban an kinh doanh thwong mai so tham s6 103/‘2023/KDTM—ST
ngay 15/8/2023 cua Toa an nhan dan Quan Tan Phu, Thanh phd H6 Chi Minh.

- Ap dung céc Dicu 30, 38, 148, 227, 228 B{ luat T4 tung dan sy nam 2015;
Diéu 24, 74, 306 Luat thuvong mai; Diéu 335 Bo luat Dan su 2015, Diéu 26 Luat
Thi hanh 4n dan sy sta doi, b6 sung niam 2014; Piéu 26 Nghi quyét sb
326/2016/UBTVQHI4 ngay 30 thang 12 nam 2016 cua Uy ban thudng vu Qudc
Hoi quy dinh vé murc thu, mién, giam, thu, ndp, quan Iy va sir dung 4n phi, 1& phi
Toa an.

Tuyén xur:
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[1] Chéap nhan yéu cau khoi kién ciia nguyén don Co phan Bé tong HH.

Budc Cong ty C6 phan tap doan KT (TWG) c¢6 trach nhiém thanh toan cho C6
phan Bé tong HH tong sb tién 3.719.677.877 (ba ty bay tram muoi chin triéu sau
trdm bay muoi bay nghin tam tram bay muoi bay) dong. Trong d6: So tién ng goc
1a2.747.750.000 (hai ty bay tram bén muoi bay nghin bay trim nim muoi) dong va
sd tién 14i cham thanh toan tinh dén ngay Toa 4n xét xir so tham (ngay 15/8/2023)
14 971.927.877 (chin trim bay muoi mét triéu chin trim hai muoi bay nghin tdm
tram bay muoi bay) dong.

Thoi han thanh toan: Thanh toan mot 1an ngay sau khi ban 4n c6 hiéu luc phap
luat.

Ké tir ngdy ¢ don yéu cau thi hanh an cta bén duogc thi hanh an cho dén khi
thi hanh xong khoan t1en ng goc hang thang bén phai thi hanh an con phai chiu
khoan tién 1i ctia so tién no goc con phai thi hanh theo murc 13i suat ng qua han
trung binh trén thi trudng tai thoi diém thanh toan tuong Gng véi thoi gian cham tra,
trir truong hop co6 thoéa thuan khac hoac phap luat c6 quy dinh khac.

Thi hanh tai co quan thi hanh 4n dan sy ¢ tham quyén.
[2] V& 4n phi:
[2.1] V& an phi kinh doanh thwong mai so tham:

Cong ty C6 phan tap doan KT (TWG) phai chiu an phi kinh doanh thuong mai
so tham so tién la 106.393.§58 (mdt tram 1€ sdu tri€u ba trdm chin muoi ba nghin
nam tram nam muoi tam) dong.

Hoan tra cho Cong ty Co6 phan Bé tong HH toan b so tién tam ung an phi da
nop 1a 49.039.028 (bon muoi chin triéu khong trim ba muoi chin nghin khong tram
hai muoi tdm) dong theo Bién lai thu tién tam Gng an phi sé6 AA/2021/0036011
ngay 28/7/2022 cta Chi cuc thi hanh 4n dan su quan Tan Phu.

[2.2] An phi kinh doanh thu’(mg mai phtc tham: Cong ty Co phan tap doan
KT (TWG) phai chiu an phi phtic tham, duoc trir vao s0 tién tam Gng an phi phuc
tham 2.000.000 (hai triéu) dd ndp theo bién lai thu sé6 AA/2023/0006539 ngay
06/9/2023 tai Chi cyc Thi hanh 4n dan sy Quan Tan Phua, Thanh phd HO Chi Minh.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2 Luét
thi hanh an dan su thi nguoi dugc thi hanh an dan su, ngudi phai thi hanh an dan su
¢6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh 4n
hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7, 7a, 7b va 9 Luat thi
hanh &n dan su; thoi hi€u thi hanh an duoc thuc hién theo quy dinh tai Diéu 30 Luat
thi hanh an.

Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an.
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Noi nhan: TM. HOI PONG XET XU PHUC THAM

- TAND t6i cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND cap cao tai TP.HCM;

- VKSND cép cao tai TPHCM;

- VKSND TPHCM;

- TAND quén Tan Phu;

- Chi cuc THADS quén Tan Phu;

- Cac duong su;

- Luu hd so vu 4n.

Luwu Thi Doan Trang
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