TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH SOC TRANG Poc 1ap - Tw do - Hanh phic
Ban an s0: 07/2021/KDTM-PT
Ngay: 29-6-2021
V/v tranh chap hop dong mua bén tai
san va hop dong vay tai san

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH SOC TRANG

- Thanh phin Hpi dong xét xir phiic thdm géom co:

Thdm phan - Chii toa phién toa: Ong Nguyén Vinh Khuong.

Cdc Tham phdn: Ba Truong T6 Huong.

Ong Nguyén Vian Toan.

- Thuw ky phién toa: Ba Nguyén Thi Trung An - Thu ky Toa 4n nhan dan
tinh Soc Trang.

R - Dai di¢n Vién Kiém sat nhan dan tinh Soc Trang tham gia phién toa:
Ong Nguyén Minh Tri - Kiém sat vién.

~Ngay 29/6/2021, tai try s¢ Toa én nhén dan tinh Soc Trang xét xtr phlc
tham cong khai vu an thu 1y s6 01/2021/TLPT-KDTM ngay 11/01/2021, vé viéc
tranh chap hop dong mua ban tai san va hgp dong vay tai san.

Do Ban 4an kinh doanh thuong mai so tham s6 08/2020/KDTM-ST ngay
25/11/2020 cua Toa an nhén dan thi xa Nga Nam, tinh Soc Trang bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phuc tham sé 01/2021/QP-PT ngay
03/02/2021, gitta cac duong su:

- Nguyén don: Ba Ly Thi Hoéng P (Chu Doanh nghiép tu nhan TS), dia chi
noi dang ky thuong tri: s6 BT/BS TP, phuong AC, quan N, thanh pho Can Tho;
dia chi noi ¢ hién nay: Puong M Thang N, Khdém B, Phuong M, thi xa N, tinh
Soc Trang.

~ Nguwoi dai dién hop phap cua nguyén don: Ba Pham N, dia chi: ap X2, thi
tran P, huyén T, tinh Séc Trang; La nguoi dai dién uy quyén cua nguyén don theo
van ban uy quyén ngay 02/01/2020 (c6 mat).

- Bi don:

1. Ong Huynh Quédc K, dia chi: s6 HBN, khom T, Phuong H, thi xa N,
tinh S6¢ Trang.

2. Ba Nguyén Thi Tric T, dia chi: s6 HBN, khom T, Phuong H, thi xa N,
tinh S6c Trang (vang mat).



3. Ong Huynh Héng D, dia chi: s6 HBN, khém T, Phuong H, thi xa N,
tinh Soc Trang.

4. Ba Lé Thi M, dia chi: s6 HBN, khom T, Phuong H, thi xa N, tinh Soc
Trang.

Nguoi dai dién hop phdp cua bi don dong Huynh Quéc K, 6ng Huynh
Hoéng D, ba Lé Thi M: Ong Nguyén Vin U, dia chi noi dang ky thuong tra: ap
T, xa L, huyén T, tinh Soc Trang; dia chi lién hé: s6 HMB, ap H, thi tran P, huyén
T, Séc Trang; La ngudi dai dién uy quyén theo vin ban uy quyén ngiy
29/12/2020 (c6 mat).

- Ngueoi ¢ quyeén loi, nghia vu lién quan: Ong Ly Quang V, dia chi: khom
B, phuong M, thi xa N, tinh S6c Trang (vang mat).

- Nguoi khdng cdo: Ba Ly Thi Hong P, 1a nguyén don.
NOI DUNG VU AN:

- Theo cdc tai li€u, chung cur c6 trong ho so, ndi dung vu an duoc tom tat
nhu sau:

Theo don khai ki¢n ghi ngay 01/11/2019 cuia nguyén don va trinh bay ciia
ba Pham N trong qué trinh gidai quyét vu dn:

Doanh nghiép tu nhan TS (sau ddy viét 1a DNTN TS), do ba Ly Thi Hong
P 1am chu, c6 ban thude trir sdu, lta giéng, phan bon, thudc bao vé thuc vat cho
Cira hang vat tu néng nghiép Huynh V (do 6ng Huynh Hong D 1am chu) tir ndm
2004 dén nim 2018. Pai dién cho Ctra hang Huynh V giao dich véi DNTN TS
1a anh Huynh Quéc K va 6ng Huynh Hong D. Chi Nguyén Thi Trac T 1a vo anh
K, anh K 1a con 6ng D, ba M. Anh K, chi T, éng D va ba M cung song chung
nha.

Qua nhiéu lan giao dich thi Cira hang Huynh V con no tién mua hang cua
DNTN TS. Bén ngay 01/8/2018 thi hai bén cham dirt mua ban va anh K dai dién
Cira hang xac nhan con ng DNTN TS tong cong 987.531.420 dong, trong d6
von gbc 14 925.407.000 dong va no i tir ngdy 30/3/2018 dén ngay 30/7/2018 1a
62.124.420 dong. Hai bén théng nhat tra 131 voi 13i suat 1,5%/thang tir ngay
01/8/2018 va thoa thuin miéng s& tra hét ng trong thdi han tir 10 ngay dén 01
thang sau.

Ba Ly Thi Hong P cho rang viéc mua ban dién ra tir nim 2004 dén nim
2018 va trong thoi gian tir nim 2004 dén nam 2009 thi 6ng Huynh Hong D la
Chu ctra hang vat tu ndng nghiép Huynh V; dong thoi, anh K va éng D 13 nguoi
dai dién Cura hang mua vat tu cia DNTN TS vé kinh doanh nén ba P yéu cau
anh K, chi T, 6ng D, bd M ¢6 trach nhiém lién doi tra cho DNTN TS sb tién
925.407.000 ddng va tién 14i theo thoa thudn tir ngay 30/3/2018.

Ngoai ra, vao ngay 19/6/2017 &m lich (nhim ngay 12/7/2017), anh K ¢6
vay cia DNTN TS 77.000.000 dong, 1ai suat 3%/thang d¢ kinh doanh, chi tiéu
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trong gia dinh va thda thuan s€ tra lai chi P trong thoi han mét nam, con tién 1ai
thi 2-3 thang tra mot lan; nhung anh K chi tra 13i dén ngay 19/01/2018 thi
ngung. Tai phién toa so thim, chi P dong ¥ trir lai s6 tién 13i anh K di déng cho
chi P vuot muc 13i sudt theo quy dinh phap luat tir ngay 12/7/2017 dén ngay
19/01/2018, dong thoi yéu cau tinh 1ai tir ngdy 20/01/2018 theo mirc 13i suét 13
1,66%/thang.

Theo trinh bay ciia anh Hupnh Quoc K trong qud trinh gidi quyét vu dn
tai cdp so tham:

Chtr ky tén trong 02 to bién nhan 1ap ngay 19/6/2017 al va ngay
01/8/2018 do ba Ly Thi Hong P cung cép 1a cua anh Huynh Quéc K. Anh K
thira nhén con ng ba P 925.407.000 dong tién mua vat tu nong nghi¢p va
77.000.000 dong tién vay, tong cong 1a 1.002.407.000 dong Khoan tién ng mua
vat tu nong nghiép thi do anh K mua caa DNTN TS dé kinh doanh lai cho cac
hd nong dan, anh K kinh doanh riéng khong c6 lam chung vdi cha me cta anh 1a
Cira hang vat tu nong nghiép Huynh V; con khoan tién vay thi anh K chi tiéu ca
nhan nén khong lién quan dén dng D, ba M, chi T.

Anh K khong dong y véi yéu cau khoi kién cia ba P vi cho rang da thanh
toan hét ng. Truong hop Toa an budc anh K tra ng thi dé nghi tinh lai tién l&i
theo quy dinh phép luat.

- Tai Ban 4n kinh doanh thuwong mai so thim s 08/2020/KDTM-ST ngay
25/11/2020, Toa an nhan dan thi xa Nga Nam, tinh Séc Trang da quyét dinh:

“[1] Chap nhan mot phan yéu cau khoi kién cua ba Ly Thi Hoéng P - chu
doanh nghiép tu nhan TS vé viéc yéu cau anh Huynh Quéc K, chi Nguyén Thi
Truc T tra ng vay va ng mua ban.

Budc anh Huynh Quéc K, chi Nguyén Thi Trac T thanh toan cho ba Ly
Thi Hong P — chii doanh nghiép tu nhan TS vén gbc 1a 1.002.407.000 ddng (Mot
ty khong tram 1¢& hai triéu, bén trim 1é bay nghin dong) va tién ldi 1a
482.368.592 dong (Bon tram tdm muoi hai triéu, ba trim sau muoi tam nghin,
nam tram chin muoi hai dong), tong cong 1a 1.484.775.592 dong (Mot ty bon
trdm tdm muoi bon triéu, bay trim bay muoi lam nghin, nim trim chin muoi hai
dong).

Khi ban an c6 hiéu lyc phap luat, ké tir khi ba P yéu cau thi hanh an thi
hang thang anh K, chi T con phai tra 1ai cho chi P theo mtc 1ai suat quy dinh tai
khoan 2 Piéu 468 ctia BO ludt Dan sy ndm 2015 twong tng voi sb tién va thoi
gian cham thi hanh an.

[2] Khong chip nhén yéu cau khoi kién cua ba Ly Thi Hong P — chu
doanh nghiép tu nhan TS vé viéc yéu cau 6ng Huynh Hong D va ba Lé Thi M
tra ng vay va ng mua ban.

[3] V& an phi dan sy so tham: anh Huynh Quéc K, chi Nguyén Thi Truc T
phai lién doi chiu an phi la 56.543.267 dong (Nam muoi sau tri€u, ndm tram bon
muoi ba nghin, hai tram sau muoi bay dong).
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Ba Ly Thi Hong P — chu doanh nghi€p tu nhan TS phai chiu an phi 300.000
dong, duogc khau trir vao s tién tam Gmg 4n phi da nop 1a 25.700.000 ddng theo
bién lai thu sb 0002869 ctia Chi cuc Thi hanh an dén su thi xa Nga Nam, tinh Sé6¢
Tring. Hoan tra cho ba Ly Thi Hong P — chii doanh nghiép tu nhan TS sé tién tam
g 4n phi con thira 25.400.000 dong (Hai muoi 1am triéu bdn trim nghin ddng).”

Ngoai ra, &n so thadm con thong bao vé quyén khang cdo cua cac duong
su.

- Ngay 10/12/2020, ba Pham N ¢6 don khang c40 mot phan ban an trén,
yéu cau TOa an cap phic tham giai quyét theo hudng budc 6ng Huynh Hong D,
ba Lé Thi M c6 trach nhiém lién d6i tra sb tién 1.484.775.592 ddng cing 6ng
Huynh Quéc K, ba Nguyén Thi Trac T va Stra phan 4 an phi so tham do ba Ly Thi
Hong P khong co nghia vy chiu d6i véi phan yéu cau vé trach nhiém lién doi
khong dugc Toa an chap nhan.

- Tai phién toa phtic tham, nguyén don van gilt nguyén yéu cau khai kién
va khong rat lai don khang cdo; cac duong su khong théa thuén duge vo1 nhau
vé viéc giai quyét vu an.

- Kiém sat vién phat biéu ¥ kién cta Vién kiém sat vé tinh c6 cin clr va
hop phap ciia khang céo, vé viéc tudn thu va chap hanh phap luat t6 tung cia
nhitng nguoi tién hanh t6 tung va tham gia t6 tung trong qua trinh giai quyét vu
an ¢ giai doan phiic tham va tai phién toa phiic thim. Pong thoi, dé nghi Hoi
dong xet xu khong chap nhan khang cdo va 4p dung khoan 1 Diéu 308 Bo luat
T4 tung dan su dé gitt nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u, ching ctt da dugc xem xé&t tai phién toa,
can cr vao két qua tranh tung, y kién cua Kiém sat vién va nhitng nguoi tham
gia to tung, HO1 dong xét xur nhan dinh:

[1] Nguoi khang cdo, ndi dung va hinh thirc don khang cdo, thoi han
khang cao phu hop quy dinh tai Bicu 271, Diéu 272 va bicu 273 Bo luat To
tung dan su nén dugc xem xé&t, giai quyét theo thu tuc chung.

[2] Ba Nguyen Thi Trae T, 6ng Ly Quang V da duge Toa an tri¢u tap hop
1¢ 1an thtr hai ma van Vang mit nén Hoi dong xét xir can ctr khoan 3 Piéu 296
Bo luat TH tung dan su dé xét xtr vu an.

[3] Qua trinh giai quyét vu an & cip so thim va tai phién toa phuc tham,
nguyén don Ly Thi Hong P (Chu DNTN TS) va bi don Huynh Qudc K thong
nhat anh K con ng ba P 925.407.000 dong t1en mua vat tu nong nghi¢p theo bién
nhan ngay 01/8/2018 va 77.000.000 dong tién vay theo bién nhan 19/6/2017 am
lich (nham ngay 12/7/2017), tong cong la 1.002.407.000 dong. Can cir khoan 2
Diéu 92 Bo luat T4 tung dan sy, Hoi dong xét xir xac dinh day 1a cac tinh tiét, su
kién khong phai ching minh.



[4] Xét khang cao cuia nguyén don, Hoi df)ng xét xtr thdy rang 02 bién
nhan néu trén duoc anh K ky, ghi ho trén trong So theo d6i do DNTN TS lap
Theo SO nay thi hai bén mua bén, vay tién va tra tién nhiéu 1an; bit dau tir ngay
30/4/2009, dén ngay 01/8/2018 thi két thuc. Trong toan b thoi gian nay, anh K
1a nguoi truc t1ep, duy nhat mua vat tu, vay tién va tra tién cho DNTN TS; con
6ng Huynh Hong D, ba Lé Thi M khéng tham gia giao dich nao.

[5] Dong thoi, theo don khang cdo ghi ngay 08/12/2020 va trinh bay cia
phia nguyén don tai phién toa phiic tham thi éng D, ba M khéng giao dich hodc
ky nhan khoan ng nao vai DNTN TS. Pai dién cta ba P va anh K cling xac dinh
anh K ¢6 nang luc hanh vi dan sy day du va 6ng D, ba M khong uy quyén cho
anh K giao dich voi DNTN TS. Nén khong du co s& cho riang cac khoan no theo
bién nhan ngay 01/8/2018 va bién nhan 19/6/2017 am lich (nham ngay
12/7/2017) dugc phat sinh tir hoat dong kinh doanh cua Ho kinh doanh Huynh
Hong D (do 6ng Huynh Hong D 1am chu) theo quy dinh tai khoan 1 Diéu 66
Nghi dinh s6 78/2015/NB-CP ngay 14/9/2015 cua Chinh phil vé dang ky doanh
nghiép. Vi vdy, an so tham khong budc 6ng D, ba M lién doi véi anh K tra ng
Cho ba P c6 can cur va ding phap luat. Tai phién toa, phia ba P ciling khong cung
cap duoc tai liéu, chimg cir gi méi nén Hoi dong xét xtr khong c6 co sé chap
nhan phan khang cdo nay cia ba P.

[6] P6i véi khang céo lién quan dén an phi, theo don khai kién thi ba P
yéu cau anh K, chi T, 6ng D va ba M c6 trach nhiém lién déi tra ng va tién lai
phat sinh. An so thdm chi chap nhdn mot phan yéu ciu cta ba P va budc vo
chE‘mg anh K, chi T tra khoan tién nay, ma khéng budc vo chéng ong D, ba M
lién dai tra no cho ba P.

[7] Theo khoan 4 Piéu 26 Nghi quyét sb 326/2016/UBTVQH14 ngay
30/12/2016 caa Uy ban thuong vu Qudc hoi quy dinh vé muc thu, mién, giam,
thu, ndp, quan ly va su dung &n phi va 1€ phi Toa an thi trong vu dn dan su so
thém thi “Nguyén don phai chiu an phi dan su so tham tuong (mg véi phan yéu
cau khong dugc Toa an chép nhan. Bi don phai chiu 4n phi dan su so tham
twong (mg voi phan yéu cau cua nguyén don d6i voi bi don duoc Toa an chap
nhan” nén Toda an cap so tham budc ba P phai chiu 300.000 dong an phi khong
c6 gia ngach d6i véi phan yéu cau vé dan sy khong dugc chap nhan néu trén 13
pht hop. Do d6, ndi dung khang cédo nay ctia ba P cling khéng cd co sd chip
nhan.

[8] Kiém st vién tham gia phién toa dé nghi Hoi dong xét xir khong chap
nhan khang co cua nguyén don va ap dung khoan 1 Diéu 308 Bo luat T6 tung
dan su dé giit nguyén an so tham 1a c¢6 cin ctr, nén dugc chip nhan.

[9] Cac phan khac cua ban an so thim khong bj khang céo, khang nghi co
hiéu luc thi hanh ké tir thoi diém hét thoi han khang céo, khang nghi.

[10] Do khang c4o ctia ba Ly Thi Hong P khdng dugc chap nhan nén ba P
phai chiu an phi dan su phiic thim 1a 300.000 dong theo quy dinh khoan 1 Piéu
29 Nghi quyét sd 326/2016/UBTVQHI14 ngay 30/12/2016 cia Uy ban thuong
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vu Qudc hoi quy dinh vé mtrc thu, mién, giam, thu, ndp, quan ly va stir dung an
phi va 1€ phi Toa an.
Vi cac 1€ trén,
QUYET PINH:

Can cir khoan 1 Diéu 308, khoan 1 Diéu 148 va khoan 6 Piéu 313 Bo luat
T tung dan su; khoan 1 Piéu 29 Nghi quyét s6 326/2016/UBTVQHI14 ngay
30/12/2016 cua Uy ban thuong vu Quéc hoi quy dinh vé muc thu, mién, giam,
thu, ndp, quan 1y va sir dung an phi va 1€ phi Toa an.

1. Khong chap nhan khang céo ctia ba Ly Thi Hong P.

2. Gilt nguyén Ban 4an kinh doanh thwong mai so tham s
08/2020/KDTM-ST ngay 25/11/2020 ctia Toa an nhan dan thi xa Nga Nam, tinh
Soc Trang nhu sau:

2.1. Chép nhan mot phan yéu cau khot kién cua ba Ly Thi Hong P - Chu
Doanh nghiép tu nhan TS vé viéc yéu cau anh Huynh Québc K, chi Nguyén Thi
Truc T tra ng vay va ng mua ban.

Budc anh Huynh Quéc K, chi Nguyén Thi Trac T thanh toan cho ba Ly
Thi Hong P - Chit Doanh nghiép tu nhan TS von goc 1a 1.002.407.000 dong
(Mot ty khong tram 1¢é hai tridu, bén trim 1é bay nghin dong) va tién 1ai 1a
482.368.592 dong (Bon tram tAm muoi hai triéu, ba trim sau muoi tim nghin,
nam tram chin muoi hai dong), tong cong 1a 1.484.775.592 dong (Mot ty bon
trdm tdm muoi bdn triéu, bay traim bay muoi 1am nghin, ndm trim chin muoi hai
dong).

Khi ban an c6 hiéu luc phap luat, ké tir khi ba P yéu cau thi hanh an thi
hang thang anh K, chi T con phai tra 1ai cho chi P theo mirc 1ai suat quy dinh tai
khoan 2 Piéu 468 ctua Bo luat Dan sy nim 2015 twong tng véi sb tién va thoi
gian cham thi hanh an.

2.2. Khéng chap nhén yéu cau khoi kién cua ba Ly Thi Hong P - Chu
Doanh nghiép tu nhan TS vé viéc yéu cau 6ng Huynh Hong D va ba Lé Thi M
tra ng vay va ng mua ban.

2.3 Vé 4n phi dan sy so tham:

Anh Huynh Quéc K, chi Nguyén Thi Truc T phai lién d6i chiu an phi 1a
56.543.267‘déng (Nam muoi sau tri¢u, nam tram bon muoi ba nghin, hai tram séu
muoi bay dong).

Ba Ly Thi Hong P - Chu Doanh nghi¢p tu nhan TS phai chiu an phi
300.000 ddng, duogc khau trir vao sb tién tam Gng 4n phi da nop 1a 25.700.000
ddng theo bién lai thu sb 0002869 ngay 09/11/2020 cta Chi cyc Thi hanh 4n dan
sy thi xa Nga Nam, tinh Soc Trang. Hoan tra cho ba Ly Thi Héng P - Chu
Doanh nghiép tu nhan TS sd tién tam Gmg an phi con thira 25.400.000 dong (Hai
muoi lam triéu bon trim nghin dong).



3. V& 4n phi dan sy phic tham: Ba Ly Thi Hong P - Chii Doanh nghiép tu
nhan TS phai chiu 300.000 déng, nhung duoc trir vao 2.000.000 déng tam Ung
4n phi do ba Pham N dai dién ndp theo hai bién lai thu sé 0007593 ngay
23/12/2020 va sb 0007604 ngay 05/01/2021 ctia Chi cuc Thi hanh an dan su thi
x3 Nga Nam, tinh Séc Tring; tra lai ba Ly Thi Hong P - Chu Doanh nghiép tu
nhan TS s tién tam tmg an phi con thira 1a 1.700.000 dong.

Truong hop ban an duge thi hanh theo quy dinh tai Diéu 2 cua Luat Thi
hanh an dan sy (d3 dugc stra doi, bo sung nim 2014) thi nguoi dugc thi hanh an
dan sy, nguoi phai thi hanh an dan sy ¢6 quyén thoa thuén thi hanh an, quyén
yéu cau thi hanh an, tu nguyén thi hanh an hodc bi cudng ché thi hanh an theo
quy dinh tai cac diéu 6, 7, 7a va 9 ctiia Luat Thi hanh 4n dan su (da duoc stra doi,
b6 sung nam 2014); thoi hiéu thi hanh 4n dugc thuc hién theo quy dinh tai Piéu
30 cua Luat Thi hanh an dan su (da duoc stra doi, bd sung nam 2014).

4. Ban an phtic tham c6 hiéu luc phép luat ké tir ngdy tuyén an.

Not nhan: TM. HQI PONG XET XU PHUC THAM
- Cac duong su; z iN - A \
" VKSND tinh S6c Trang: THAM PHAN - CHU TQA PHIEN TOA

- TAND thi xa Nga Nam,;
- Chi cyc THADS thi x4 Nga Nam,;
- Lvu HSVA, VT.

Nguyén Vinh Khwong



