TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH D@c ]éjp — Tw do — Hanh ph[’lc

Ban 4an s6: 1139/2018/KDTM-PT
Ngay: 29/11/2018

V/v Tranh chip hop dong mua ban
hang hoa

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH
- Vi thanh phéin Hpi dong xét xir phiic thdm gom co:
Thdam phdn — Chii toa phién toa: Ba Nguyén Thi Thuy Dung
Cdc Tham phén: 1/ Ong B4 Puc Van Hong
2/ Ong Nguyén Hong An

- Thu ky phién toa: Ba V5 Thi Thu Ha — Thu ky Toa 4n nhan dan Thanh
phd Hb Chi Minh.

- Dai dign Vién kiém sdat nhan ddn Thanh phé Hé Chi Minh: Ong Tran
Hong Long- Ki€m sat vién tham gia phién toa.

Trong ngay 02 va ngay 29 thang 11 nam 2018, tai phong xir 4&n Toa an nhan
dan Thanh phé H6 Chi Minh xét xtr phic thim cong khai vu 4an thu 1y sb
67/KDTMPT ngay 21/8/2018 vé viéc “Tranh chép hop dong mua ban hang hoa”.

Do Ban 4n so tham s6 159/2018/KDTM-ST ngay 03/7/2018 cta Toa an
nhan dan Quan S, Thanh phd H6 Chi Minh bi bi don khang cao.

Theo Quyét dinh dua vu an ra xét xtr s6 4709/2018/QDXX-PT ngay
12/10/2018 gitra cac duong su:

1. Nguyén don: Cong ty ¢ phan Dau tu H
Dia chi: 24 Puong 27 khu phé 5, phuong H, quan T, Thanh phd H.

Nguoi dai dién hop phap ctua nguyén don: Ba Tran Thi H, ong V4 Hiru T
(Vin ban ty quyén ngay 05/10/2018)

2. Bi don: Cong ty c¢b phan Xay dung C
Pia chi tru s¢ chinh: 146 dudng N, Phuong B, Quan S, Thanh phd H.

Nguoi dai dién hop phap cta bi don: Ong Nguyén Thanh H, ba Téng Thi
Thu N (Gidy oy quyén ngay 18/7/2018)



Tai phién toa dai dién nguyén don c6 mat; dai dién bi don ba Téng Thi Thu
N ¢6 mit, 6ng Nguyén Thanh N vang mat ngay 02 c6 mat ngay 29/11/2018.

NOI DUNG VU AN:
Theo ban an so thim, nodi dung vu 4n nhu sau:
Nguyén don 1a Cong ty c6 phan Pau tu H trinh bay:

Ngay 20 thang 4 nim 2013, Cong ty Hva Bi don 1a Cong ty c6 phan Xay
dung C ky Hop ddng nguyén tic v6i ndi dung chinh: Nguyén don cung cap cho
Bi don bot ba, son 10t, son phu nhan hi¢u Gravita paint; so lugng, gia ca theo
don dat hang c6 xac nhan cua dai dién c6 thAm quyén cua hai bén; thanh toan
100% tong gia tri don hang trong vong 60 ngay ké tir ngay nhan hang (theo bién
ban giao hang va kém theo hda don tai chinh c6 xac nhan cua Bi don), qua han
ma chua thanh toan thi phai chiu 14i qua han tinh tir ngdy 61 trd di theo 13i suét
no qua han 1a 0,0625%/ngay.

Thuc hién hop d(‘A)ng‘, Nguyén don di cung cdp du hang hoa nhung Bi don
van chua thanh toan du tién hang va 1ai qua han.

Nguyén don xac nhén ngay 19/11/2015 da nhén 500.000.000 dong do Bi
don chuyén trd nhung khong dong y can trir vao ng goc ma can trur vao 1ai qua
han.

Nay, Nguyén don yéu cau Bi don phai thanh toan no gbc tién hang 1a
3.962.393.500 dong va lai qua han tinh dén ngay 28/6/2018 la 3.221.204.464
dong, tong cong 1a 7.183.597.964 dong.

Bi don 1a Cong ty ¢6 phan Xay dung C trinh bay:

Bi don thira nhan ndi dung trinh bay cua Nguyén don Ve viée ky két va
thie hién Hop dong nguyén tic, vé ndi dung cua van ban s 93 — 2014 C331
ngay 05/02/2015 va Bang tinh cong ng qua han thanh toan lap ngay 10/4/2014 1a
ding.

Pbi véi 500. 000.000 déng Nguyén don da nhan vao ngay 19/11/2015, Bi
don khong dong ¥ can trir vao li qua han ma yéu cau can trir vao no goc. Nhu
vay, tién gdc Bi don con ng Nguyén don 1a 3.462.393.500 dong.

Bi don dé nghi Toa an xem x¢t lai qua han theo quy dinh phap luat va dé
nghi dugc thanh toan ng goc va lai qué han 1a 100.000.000 dong/thang.

Ban an so tham s6 15/2017/KDTM-ST ngay cua Toa an nhan dan Quan S,
Thanh pho H6 Chi Minh da tuyén xtr:

1. Chép nhan mét phan yéu cau khai kién cia Nguyén don:

Bugc Cong ty ¢ phan Xay dung C thanh toan cho Cong ty ¢ phan Pau tu
H no gdc tién hang cua Hop ddng nguyén tic “VA: Mua bdn vit liéu xdy dung”’
Cong trinh: Binh Khanh, Quén B, Thanh phé H ky ngay 22 thang 4 nim 2013 13
3.462.393.500 dong va l13i qua han tinh dén ngay 28/6/2018 1a 2.679.038.852
ddng, tong cong 1a 6.141.432.352 dong.



Ké tir ngay c6 don yéu cau thi hanh an cua nguoti duwoc thi hanh an cho dén
khi thi hanh an xong, tdt ca cdc khoan tién, hang thang bén phdi thi hanh an con
phdi chiu khoan tién 1di ciia sé tién con phdi thi hanh én theo mikc i sudt no
qud han trung binh trén thi truong tai thoi diém thanh todn twong g voi thoi
gian cham tra.

2. Khong chap nhan mot phan yéu cau khai kién ctia Nguyén don vé viée
yéu cau Cong ty c6 phan Xay dung C phai thanh toan cho Céng ty c6 phan Dau
tu H no gbc tién hang ctia Hop dong nguyén tic “ V/v: Mua bdn vit lidu xdy
dung ” Cong trinh: Binh Khanh, Quan B, Thanh phd H ky ngay 22 thang 4 nim
2013 14 500.000.000 ddng va 13i qua han 1a 542.165.612 dong.

Ngoai ra, &n con tuyén vé an phi va quyén khang céo cua cac duong su.

Ngay 18/7/2018, bi don Cong ty ¢ phan Xay dung C c6 don khang céo
mot phan ban 4n so tham vé 14i suat qua han.

Tai phién toa phuc tham Dai dién bi don van giita nguyén yéu cau khang
c4o; dai dién nguyén don van gitr nguyén yéu cau khoi kién.

Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh phat biéu y kién:

Qua kiém sat vu an tir khi thy ly vu an den thoi diém nay thay rang Tham
phan da chap hanh ding quy dinh vé thim quyén giai quyet vu an, Toa an co
quyét dinh dua vy an ra xeét Xt va gui ho so cho Vién kiém sat nghién ctru ding
thoi han, cap va tong dat cac van ban t6 tung cho ngudi tham gia té tung va Vién
kiém sat theo dang quy dinh cua B§ luat T tung dan su.

Viéc tuan theo phép ludt cua Hoi dong xét xu: Tai phién toa hém nay,
phién toa tién hanh dang trinh tu phép luat T6 tung dan su.

Viéc chip hanh phap luat cua ngudi tham gia t6 tung: Tir khi thu Iy cing
nhu tai phién toa hom nay nguyén don, bi don, da thyc hién dung cac quyén va
nghia vu quy dinh ctia B6 luat To tung dan su.

Vé ndi dung: D¢ nghi hoi dong xét xir chap nhan khang céo ciia bi don
Cong ty c6 phan Xay dung C, stra ban an so' thdm cua Toa an nhan dan Quan S,
Thanh pho H6 Chi Minh.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu co trong hé so vu an dugc tham tra tai
phién toa; nghe y kién tranh luan cua cac duong su; cua ludt su, nghe ¥ kién cia
Pai dién Vién kiém sat nhan dan Thanh phé HO Chi Minh vé viéc tudn theo
phap ludt trong qua trinh giai quyét vu an dan sy & giai doan phuc tham, Hoi
ddng xét xir nhan dinh:

[1] Vé ndi dung khang cao: Cac duong su tai phién toa phic tham hom
nay thong nhat s ng gdc, phia bi don 13 Cong ty. cb phan Xay dung C khang cao
cho rang Toa an nhan dan Quén S da can cur Diéu 3.2 Hop ddng nguyén tic, ap
dung muc tinh 1ai suét cham thanh toén la 0,0625%/ngay tuc la 22.81%/nam la
khong dung quy dinh cua phap luat, anh hudng dén quyén loi ciia bi don. Dé
nghi hoi ddng xét xir thu thap mirc 13i qua han trung binh ciia ngan hang thuong
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mai trén thi truong dé xem xét phan 13i.Day 1a van dé can xem xét.

[2] Xét thay, giao dich giﬁfa cac bén 1a mua ban hang héa, cin ctr Diéu
306 Luét Thuong mai khi bén vi pham chdm thyuc hién nghia vu thanh toan thi
bén bi vi pham c6 quyén yéu cau tra tién 1ai trén sb tién cham tra d6 theo 13
suét ng qué han trung binh trén thi truong tai thoi diém thanh toan tuong Ung
vOi thoi gian chm tra. Tai An 1¢ s6 08/2016 ctua Hoi dfmg tham phan Toa an
nhan dan Téi Cao ¢6 ndi dung khi xét xur cac tranh chép lién quan hoat dong
thuong mai, nghia vu chim tra tién, Toa 4n tinh 13i theo mirc 13i sut ng qua
han trung binh cua it nhat 13 3 ngin hang thuong mai trén thi truong tai thoi
diém xét xir so tham. Do d6, Toa an nhan dan Thanh pho Hb Chi Minh d3 thu
thap chung ctr dé tham khao murc 14i sudt cia mot s ngan hang tai thoi diém
Toa an Quéan S md phién tda xét xir so tham, cu thé: Ngan hang TMCP A chi
nhanh Thanh phé H, mbc 13 suit 10,8%/nam; Ngan hang TMCP B, muc lai
suit 9%/nam; Ngan hang C, muc 13i sudt 9,5%/nam. Nhu vay, mac 1di suét
trung binh 1a: 9,77%/nam, mac phat cham thanh toan 1a 14,65%/nam =
1,22%/thang = 0,041%/ngdy. Ban an dan sy so tham s6 159/2018/KDTM-ST
ngay 03 thang 7 nam 2018 ciia Toa 4n nhan dan Quan S 4p dung l3i suét theo
thoa thuan trong hop dong gitta cac bén la 0,0625%/ngay tuong duong
22.81%/mam dé chap nhan yéu cau cia nguyén don doi bi don tra 1ai phat chdm
thanh toan 1a chua phu hop quy dinh tai Piéu 306 Luat Thuong mai 2005 va
An 16 s6 08/2016 néu trén. Vi viy, c6 co s& chip nhan khang céo cua bi don,
stra 4n so thim vé 14i suat qua han.

[3] Tai phién toa hom nay, cac bén duong sy déu thong nhat vé sb ngay
chim tra, s6 tién gdc no cta 18 hoa don lién quan dén Hop ddng nguyén tic
ngay 22/4/2013. Do do, 1ai phat cham thanh toan dugc diéu chinh lai nhu sau:

[3.1] Dbi v6i 13i qua han tinh dén ngay 19/11/2015 trén ng goc la
3.962.393.500 dong.

S6 Hoa SéAngéy No gdc cham Tiéfl lai ch@m
., .. | cham . tra (don vi
STT | don gia tri thanh toan
.S thanh : VND)
gia tang . (don vi VND)
toan
1 0000190 | 28 94.875.000 1.089.165
2 0000193 |55 549.142.000 | 12.383.152
3 0000194 | 55 180.400.000 |4.068.020
4 0000200 | 141 546.095.000 |31.569.752
5 0000203 | 652 80.850.000 21.612.822
6 0000217 | 621 344,300.000 | 87.622.223
7 0000220 | 621 51.150.000 13.023.302
8 0000221 | 629 94.875.000 24.467.314
9 0000234 | 227 221.045.000 |[20.572.658
10 0000239 |576 514.877.000 | 121.593.352
11 [0000246 |288 1.050.390.000 | 124.030.051




12 {0000247 |288 443.784.000 |52.402.015
13 {0000254 | 288 220.330.000 |26.016.566
14 0000258 |288 252.362.000 [29.798.905
15 | 0000266 |527 119.284.000 |25.773.694
16 |0000268 |515 60.720.000 12.821.028
17 0000270 |515 153.202.500 | 32.348.708
18 0000274 | 500 184.712.000 | 37.865.960
TONG CONG 679.098.687

[3.2] Lai qué han tinh tir ngay 20/11/2015 dén ngay 28/6/2018 trén ng goc
3.462.393.500 dong la: 3.462.393.500 dong x 0,041%/ngdy x 952 ngay =
1.351.441.431 dong.

Tong s 1ai qua han bi don phii thanh toan cho nguyén don Ia
679.098.687 dong + 1.351.441.431 dong = 2.030.540.118 dong.

~ Nhu vay, s tién b don phai thanh toan cho nguyén don la 3.462.393.500
dong no goc va 2.030.540.118 dong tién Iai. Tong cong 1a 5.492.933.618 dong.
[4] Tai phién toa phuc thAm hom nay, dai dién Vién kiém sat nhan dan Thanh
phé Hd Chi Minh dé nghi hoi dé)ng Xét Xt stra ban 4n so tham. Dé nghi cua dai di¢n
Vién kiém sat 1a phu hop vé1 nhan dinh cia hoi dé)ng xét XUr nén chép nhan.
[5] V& an phi:
[5.1] V& an phi kinh doanh thuong mai so tham: Nguyén don Cong ty c6 phan

Pau tu H phai chiu an phi kinh doanh thuong mai so tham trén s6 tién khong dugc
chap nhan 13 1.690.664.346 ddng, an phi phai chiu 1a 62.719.930 dong.

Bi don phai chiu an phi trén sO tién budc phai tra cho nguyén don la
5.492.933.618 dong, an phi phai chiu 1a 113.492.934 dong.

[2.2] An phi kinh doanh thuwong mai phtic thim: Do sira 4n so t}}ém nén
nguoi khang cdo khong phai chiu an phi kinh doanh thuong mai phuc tham.
Vi cac 1€ trén,
QUYET PINH:
Can ¢t Khoan 2 Diéu 308 Bo luat T tung dan sy nam 2015;
Tuyén xu: C}lép nhén khang cao cua bi don Cong ty ¢ phan Xay dyng C.
Stra Ban an so tham s6 159/2018/KDTM-ST ngay 03 thang 7 nam 2018 cua
Toa an nhan dan Quan S, Thanh phd H6 Chi Minh.
L Chép nhan mét phan yéu cau khoi kién cia Nguyén don Cong ty cd phan
Pau tu H.
1.1. Bugc Cong ty ¢ phan Xay dung C thanh toan cho Cong ty c6 phan
Pau tu H no gbc tién hang cua Hop dong nguyén tac: “ V/v: Mua bdn vt liéu

xdy dyng” Cong trinh: Binh Khanh, Quéan B, Thanh phé H ky ngay 22 thang 4
nam 2013 1a 3.462.393.500 dong va lai qué han tinh dén ngay 28/6/2018 Ia
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2.030.540.118 dong, tong cong 1 5.492.933.618 dong (Nam ty bon trdm chin
muoi hai tri€u chin trdm ba muoi ba ngan sau tram muoi tam dong).

Ké tir ngay co don yéu cau thi hanh an ctia nguoi dugc thi hanh an cho dén khi
thi hanh an xong, tat ca cac khoan tién, hang thang bén phai thi hanh an con phai chiu
khoan tién 14i ciia s6 tién con phai thi hanh an theo murc 14i suat ng qua han trung binh
trén thi truong tai thoi diém thanh toan tuong ing voi thoi gian cham tra.

2. Cac phan khéc cua ban an so thim do khong c6 khang cdo khang nghi
nén phat sinh hiéu luc

3. Vé an phi:
3.1. An phi kinh doanh thwong mai so tham:

- Cong ty CP Xay dung Cong nghi¢p phai chiu an phi kinh doanh, thuong
mai so tham la 113.492.9’34 (m(f)t tram muo1 ba tri€u bon tram chin muo1 hai
ngan chin trdm ba muoi bon dong).

- Cong ty CP Pau tu H phai chiu an phi kinh doanh, thwong mai so tham 1a
62.719.930 (s4u muoi hai triéu bay trim mudi chin ngan chin tram ba muoi dong),
duoc trir vao sb tién tam ung an phi da ndp theo cac Bién lai thu tam tmg an phi, 16
phi tda an s6 0004182 ngay 05 thang 7 nam 2016 va Bién lai thu tam (mg an phi, 1¢
phi toa an s6 0023192 ngay 29 thang 6 nam 2018 cua Chi Cyc thi hanh an dan su
Quan S, Thanh phé H6 Chi Minh. Cong ty c6 phan Pau tu H con phai nop thém
5.128.131 (ndm triéu mot trim hai muoi tdm ngan mot trim ba muoi mét dong).

3.2. An phi kinh doanh thwong mai phuc tham:

Hoan lai cho Cong ty cb phﬁn Xay dung C toan bo sé tiér} tam Ung an phi
da nop la 2.000.000 (hai triéu dong) theo Bién lai thu tién s6 0023333 ngay
26/7/2018 caa Chi cuc thi hanh an dan sy Quan S, Thanh phdé H6 Chi Minh.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh an dan sy thi nguoi duoc thi hanh an dén sw, nguoi phai thi hanh
an dan sy c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén
thi hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9
Luat Thi hanh &n dan sy; thoi hi¢u thi hanh an dugc thyc hi¢n theo quy dinh tai
Diéu 30 Luat Thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.
Noi nhén: TM HQI PONG XET XU PHUC THAM
- Toa an nhdn dan (01 cao; THAM PHAN CHU TQA PHIEN TOA
- Toa an nhan dan cap cao tai TP HCM; *
- Vién kiém sat nhan dén tdi cao;
- VKSND Thanh phé H6 Chi Minh;
- Cuc THA DS TPHCM;
- Chi cuc THA DS Quan S;
- TAND Quén S;
- Cac duong su;

- Luu VP, hd so vu 4n. Nguyén Thi Thuy Dung






