TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc 1ap - Tw do - Hanh phic

Bén 4n sb: 668/2021/LD-PT
Ngay: 06/12/2021
Vi “Tranh chdp don phirong chim
diet hop dong lao dong”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phdn Hpi dong xét xiv phiic thim gom cé:

Thim phdn — Chii toa phién toa: Ong Truong Van Hién

Cdc Tham phdén: Ba Bui Thi Kim Dung;

Ong Nguyén Ngoc Tai.

- Thu ky phién toa: Ba Bui Nguyén Phuong Ngan - Thu ky Toa 4n nhan dan
Thanh phd H6 Chi Minh.

- Dgi di¢n Vién kiém sit nhan dan Thinh pho Ho Chi Minh tham gia
phién toa: Ba Nguyeén Thi Thanh Phuong - Kiém sat vién.

Trong cac ngay 01/12/2021, ngay 06/12/2021 tai phong xir an Toa an
nhan dan Thanh ph6 Ho Chi Mmh xét x\r phuc tham cong khai vu an lao dong

thu 1y s6 22/2021/TLPT-LD ngay 04 thang 6 nam 2021 vé viéc: “Tranh chdp don
phuwong cham dut hop dong lao dong ™.

Do bén 4n lao dong so thAm s0 04/2021/LD-ST ngay 28/4/2021 clia Toa 4n
nhan dan quan Tan Binh, Thanh phé H6 Chi Minh bi khéng cdo.

Theo Quyét dinh dua vu an ra xét xir phiic tham s 4102/2021/QDPT-LD
ngay 03 thang 11 nam 2021, gitra cac duong su:

- Nguyén d‘O’n:,(A)ng Nguyén Vin T — sinh ndm 1960 (c6 mat tai phién toa
ngay 01/12/2021, vang mat khi tuyén an ngay 06/12/2021)

_ bia chi: S6 10 L, chung cu N, dudng s6 2, Phuong 8, Quan D, Thanh phé
Ho6 Chi Minh.

Nguoi dai dién theo uy quyén: Ong Kiéu Dai B — sinh nam 1972 (c6 mit).

_ Dia chi: 3.5 Lau 3, L6 B, chung cu 109 N, Phuong 1, Quan D, Thanh pho
Hd Chi Minh.

Theo Gidy try quyén s6 003837 ngay 03/7/2020 tai Vn phong Céng chimg B.

- Bi don: Cong ty TNHH MTV Quin Iy — Van hanh — Khai thac bit
dong san H.

Dia chi: S6 60 T, Phudng 2, quan B, Thanh phé H6 Chi Minh.



Ngudi dai dién theo phap luat: Ong Nguyén Trong T, Chu tich cong ty.
Nguoi dai dién theo iy quyén: Ong Nguyén Sy H (c6 mit).

_ Dia chi: S6 7 dudng s6 14, Khu nha ¢ M, phuong T, Quan 7, Thanh pho
H6 Chi Minh.

Theo Gidy tiy quyén s6 04/UQ/HadoPM ngay 15/6/2021.

- Nguoi khang cdo: Bi don Cong ty TNHH MTV Quan ly — Van hanh —
Khai thac bat dong san H.

NOI DUNG VU AN:

* Theo Don khoi kién ngay 09/6/2020 va trong qua trinh giai quyét vu dn,
nguyén don ong Nguyén Van T do ong Kiéu Dai B la nguoi dai dién theo uy
quyén trinh bay:

Ong Nguyén Vian T lam viéc tai Cong ty TNHH Mot thanh vién Quan ly
— Van hanh — Khai thac Bat dong san H (sau ddy goi tat la Cong ty H) tai dia
chi s6 60 duong T, Phuong 2, quan B bit dau tir thang 11/2011 dén thang
3/2020. Trong hon ba nim dau thtr thach va dam nhan cong viéc véi chire danh
Giam DPbc, Cong ty H c6 ky Hop dong lao dong nhung khong tham gia bao
hiém x3 hoi. Vao ngay 01/7/2014, Cong ty ky Hop dong lao dong khong thoi
han s6 62/HPLD do 6ng Lé Thanh H chitc vu Chu tich Céng ty H ky. Dén
ngay 28/12/2017, do nhu ciu béo cao thué cta cong ty 6ng T ky thém mot hop
ddng lao dong s6 01.02/HPLD - HDTV do 6ng Nguyén Trong T 1a Chu Tich
Hoi dong thanh vién ky hop dong xac dinh thoi han tir ngay 07/12/2017 dén
ngay 31/3/2020. Do thay tinh chat cong vige va chirc vu trong cong ty khong
thay ddi nén ong T khong thac mac gi va ciing khong cO van ban gi yéu cau
thanh 1y hop dong sb 62, 6ng van lam tlep cong viéc cua minh theo quy ché
hoat dong trong Cong ty H. Trong budi gip mit truc tuyén Hoi dong thanh
vién va Phong Hanh chinh nhan sy Cong ty C6 phan tip doan H vé cong viéc
tai van phong H Centrosa 756 ong T ¢6 bay to nguyén vong qua phat ngon:
“Khong tiép tuc lam viéc vi tri nay do hién nay khéng phit hop va dé nghi giai
quyét theo quy dinh phap ludt” , diéu nay khong c6 nghia la 6ng mong muén
xin nghi viéc va yéu cau cham du’t hop dong lao dong nhu phia Cong ty H dang
nghi. Ngay 16/3/2020, 6ng T nhan dugc quyét dinh sd 36/QD — HDTV ngay
17/02/2020 vé viéc thdi tra lvong va cham dit hop doéng lao dong va tiép theo
1a cong vin s6 149/TB- HaDo PM ngay 07/4/2020 Cong ty H thong béo trong
cong ty di cho 6ng T nghi viéc, chidm dirt hop dong lao dong sé 01.02/HPLD —
HDTV, nhung theo hop dong khong thoi han sé 62 thi dén ngay 09/12/2020
ong moi hét thoi han va du tudi nghi huu theo luat lao dong. Ong T giri thu
khiéu nai vao ngdy 24/3/2020, sau d6 6ng nhan dugc van ban sb 129/CV-
HaDoPM ngay 30/3/2020 tra 15i khiéu nai.

Do Céng ty H don phuong cham dut hop dong trai phap luat nén ong
Nguyén Van T khoi kién yéu cau Cong ty TNHH MTV Quan ly — Van hanh —
Khai thac Bat dong san H phai boi thuong cho 6ng 14 thang luong x 59.030.000
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dong = 826.420.000 dong, cu thé: 07 thang lwong chdm dit hop dong lao dong;
02 thang luong tro cip nghi viéc; 02 thang lwong khong nhan nguoi lao dong
lam viéc lai; 02 thang luong nghi khong cé luong; 01 thang luong khong thong
bao nghi viéc trude.

* Bi don Cong ty TNHH MTV Quan ly — Van hanh — Khai thac bat dong
san H do ong Huynh Cong Bao A va ong Do Toan K la nguoi dai dién theo uy
quyén trinh bay:

Cong ty H cho rang yéu cau bdi thuong cua nguyén don la khong c6 co so
vi cong ty da thyc hién du cac budc d€ cham dut hop dong lao dong theo quy
dinh cua phap luat, cu thé nhu sau:

Ngay 01/7/2014, Cong ty H va ong T ky hop dong lao dong khong xac
dinh thoi han s6 62/HPLD. Sau khi tai co cdu doanh nghiép, hai bén da tu
nguyén ky lai hop dong lao dong s6 01.02/HDLD-HPTV, trong d6 ghi 16 “Hop
dong lao déng xdc dinh thoi han ké tiv ngay 07/12/2017 dén ngay 31/3/2020”
(Dleu 1) va “thay thé cho cdc hop dong c6 ndi dung tuwong tw da ky triede day”
(Dleu 7). Hop déng nay da duoc thyc hién hon 02 nim ma khéng co bat ky su
thic mic, khiéu nai ndo cua 6ng T. Pén nay cling da hét thoi hiéu yéu cau giai
quyét tranh chap lao dong c4 nhan theo Diéu 202 Bo Luat Lao dong 2012. Ngay
13/02/2020, trude 45 ngay két thic hop dong lao dong sb 01. .02/HDLD-HDTV,
Toéng Giam ddc cong ty dd co budi hop trao doi voi dng T vé nguyén vong cua
ong khi hét thoi han hop dong lao dong dé Cong ty ¢ su chi dong trong viéc bd
tri nhan sy diéu hanh cap cao. Khi d6, nguyén vong cta 6ng T 1 mudn cham dut
hop dong lao dong do khong con phu hop lam vi€c tai cong ty. Tu nguyen vong
cta ong T, Tong Giam doc cong ty bao cao xin y kién Hoi dong thanh vién dé
thuc hién cac thu tuc tiép theo. Ngay 17/02/2020, Hoi dong thanh vién Cong ty
va dai dién Ban diéu hanh cua Tap doan H c6 budi 1am viéce thi 2 véi ong T dé
thong bao vé thoi han két thic hop dong lao dong vao ngay 31/3/2020 va nghe
lai nguyén vong cua ong T. Trong budi 1am viéc nay, mot lan nita ong T xac
nhan mudn nghi viéc va dé nghi Cong ty thuc hién theo dung quy dinh ctia phap
luat.

Trén co so nguyén vong cua ong T, cung ngay 17/02/2020 cong ty ban
hanh Thong bao s6 67/TB-HaDoPM vé viéc cham dut hop ddng lao dong d6i
voi ong T va Quyét dinh sb 36/QD-HDTV vé viéc thoi tra lwong va cham dut
hop dong lao dong. Ngay 20/3/2020, Cong ty guri Quyet dinh s6 36/Qb-HPTV
ve€ vige thoi tra luong va cham dut hop dong lao dong ké tir ngay 01/4/2020 cho
ong T dé tién hanh cac thu tuc ban giao cong viéc. Ngay 25/3/2020 Cong ty
nhan dugc don khiéu nai 1an dau di voi Quyét dinh s6 36/QD-HPTV néu trén.
Noi dung khiéu nai 13 cong ty ban hanh quyét dinh 36 dua trén co so cia hop
d6ng lao dong s6 01.02/HPLD-HDTV c¢6 thoi han tir 07/12/2017 dén 31/3/2020
1a khong phu hop voi phap luat. Ong T de nghi viéc chim dut hop dong lao
dong can can ctr vao hop dong lao dong s6 62/HPLD ky ngay 01/7/2014 la hop
ddéng khong co thoi han. Ngay 30/3/2020 Cong ty c6 Cong van sd 129/CV-
HaDoPM dé phan hdi cho éng T vé don khiéu nai lién quan dén Quyét dinh 36
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theo d6 hop dong lao dong s6 01.02/HPLD-HPTV két thiic va nguyén vong cua
ong T 1a khong mudn t1ep tuc 1am viéc tai cong ty; hop dong lao dong sd
62/HDLD mic du 1a hop ddng lao dong khong xac dinh thoi han nhung duoc
xac lap tir ndm 2014, sau d6 da dugc thay thé bang hop ddng sé 01.02/HDLD-
HDTV ngay 28/12/2017 dya trén sy tu nguyén cua cac bén sau khi Cong ty tai
co cau doanh nghiép. Quy trinh sap nhap va bd nhiém lai dugc thuc hién theo
Nghi Quyét ciia Hoi ddng quan tri Tap doan H vao thang 11/2017.

Ong Nguyén Vin T yéu cau cong ty boi thuong 14 thang x 59.030.000
dong = 826.420.000 dong 1 khong c6 co sd phap luat vi Cong ty khong lam sai
trong viéc cham dut hop dong lao dong v6i ong T khi hgp dong hét han vao
ngay 31/3/2020, dé nghi xem xét bac yéu cau cua nguyén don.

* Tai ban an S0,04/‘202]/LB—ST ngay 28/4/2021 cua Toa an nhdan dan qudn
Tdn Binh, Thanh pho Ho Chi Minh da tuyén xu:

_ - Cén cir diém a khoan 1 Diéu 32, khoan 1 Piéu 35, Diéu 36; khoan 1 Diéu 39,
Diéu 147, Biéu 271, Piéu 273, Diéu 278, Piéu 280 BY lujt T6 tung dan sy nam 2015.

- Cin ctr vao cac Diéu 41, 42, 48, 90, 200, 201, 202 B Luat Lao dong nam 2012;
- Can c(r Diéu 468 Bo luat Dan su 2015;
- Can ctr Luét Thi hanh an Dan sy (sira d6i, b6 sung nam 2014);

- Cén ctr Luat phi va Lé phi s6 97/2015/QH13 ngay 25/11/2015; Nghi quyét
sO 326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi quy
dinh vé muc thu, mién, giam, thu, ndp, quan 1y va st dung an phi, 1¢ phi Toa an.

1. Chap nhan mét phan yéu cau khai kién ctia Nguyén don ong Nguyén Van T.

Xac dinh Cong ty TNHH MTV Quan ly — Véan hanh — Khai thac bat dong
san H don phuong cham dut hop dong lao dong vai 6ng Nguyén Van T 1a trai
phép luat.

Buoc Bi don Cong ty TNHH MTV Quan Iy — Van hanh — K~hai thac bélt,dél}g
san H co trach nhiém boi thuong cho Nguyén don ong Nguyén Van T s tién
767.390.000 dong, thanh todn mot 1an ngay khi ban an c6 hiéu luc phap luat.

Ké tir ngay ban an, quyet dinh c6 hiéu luc phap luat (d6i v6i cac truong hop
co quan thi hanh an c6 quyén chu dong ra quyét dinh thi hanh an) hoic ké tur ngay
c6 don yéu cau thi hanh an cta ngudi duoc thi hanh an (d6i véi cac khoan tién
phai tra cho ngudi duoc thi hanh an) cho dén khi thi hanh an xong, bén phai thi
hanh 4n con phai chiu khoan tién 13i cta sb tién con phai thi hanh an theo muc 14i
suat quy dinh tai Diéu 357, Piéu 468 cua Bo luat Dan sy ndm 2015, trir truong
hop phép luat c6 quy dinh khac.

Thi hanh tai Co quan thi hanh 4n Dén sy ¢6 thim quyén.

2. Khong chap nhan mot phan yéu ciu khoi kién cua Nguyén don 6ng
Nguyén Vin T ddi v6i yéu cau Bi don Cong ty TNHH MTV Quan 1y — Véan hanh
— Khai thic bt dong san H tra tién trg cap thoi viée 01 thang luong 1a 59.030.000
dong.



3. An phi lao dong so tham: Cong ty TNHH MTV Quan ly — Van hanh —
Khai thac bat dong san H phai chiu 19.347.800 dong.

- Ngoai ra ban an con tuyén vé quyén khang cdo va thi hanh an cta cac
duong su theo quy dinh cua B luat To6 tung dan su.

- Bi don Cong ty TNHH MTV Quan ly — Van hanh — Khai thac bat dong
san H nop don khang cao dé ngay 10/5/2021, khang cao toan b ban an so
tham.

* Tai phién toa phiic thim:

- Nguyén don 6ng Nguyén Vin T, nguoi dai dién theo uy quyén 6ng Kiéu
bai B, thong nhat trinh bay: Khong ddng ¥ v4i toan bd yéu cau khang cdo cia
bi d(n} dé nghi Hoi dong xet XU cap phuc‘tham xét xtr theo hudng chap nhan
y€u cau khoi kién, khong chap nhan yéu cau khang cao, gitr nguyén ban an so
tham.

- Bi don Céng ty TNHH MTV Quan 1y — Van hanh — Khai thac bat dong
san H do nguoi dai dién theo uy quyén 6ng Nguyén Sy H trinh bay: Toa an cip
so thAm chua xem xét danh gia toan by chung cir cua vu 4&n mot cach khach
quan, ban hanh ban an gay thiét hai cho bi don. Do d6, Cong ty TNHH MTV
Quan ly - Van hanh - Khai thac Bét dong san H khong dong ¥ voi ban an so
tham, dé nghi Hoi dong x€t X cap phuc thim xem xét theo hudng stra toan bd
ban an so tham, chdp nhan yéu cau khang cdo, khong chip nhan toan bd yéu cau
khéi kién ctia nguyén don.

- Dai di¢n Vién kiém sat nhan dan Thanh ph6 H6 Chi Minh phat biéu: Vé
t6 tung: nhumg nguoi tién hanh té tung va nhirmg nguoi tham gia t6 tung trong
qué trinh giai quyet vu an & giai doan phiic thAm da tuan thu theo cac quy dinh
ctia phap luat. V& hinh thirc don khang cdo cta bi don trong han lut dinh nén
hop 1&. Vé noi dung khang cao dé nghi Hoi dong xét xir phiic tham cin ctr khoan
2 Piédu 308 Bo luat td tung dan su 2015 sira toan bo ban 4n so thdm, chip nhan
yéu cau khang cdo, khong chdp nhan toan bo yéu cau khoi kién cua nguyén don.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li€u c6 trong ho so vu an dugc tham tra tai phién
tda va can ctr vao két qua tranh luan tai phién toa, Ho1 dong xét xir nhan dinh:

[1] V& hinh thirc: Don khang cao cua bi don Cong ty TNHH MTV Quan Iy
— Van hanh — Khai thac bat d(f)pg san H trong thoi han ludt dinh, dﬁqtam ung an
phi theo quy dinh, nén dugc chap nhan xem xét theo trinh ty phtic tham.

[2] Vé ndi dung khang cdo:

[2.1] Cén ¢t vao tai liéu, chimg ¢t do cac dwong sy xuét trinh co trong hd so
vu an va 101 thira nhan cua hai bén du’gng su, ¢O co sO xac dinh gitta nguyén dop
va bi don c6 ky: Hop dong lao dong s6 62/HDLD ngay 01/7/2014 (sau day goi tat
la Hop dong lao dong so 62), loai hop dong khong xac dinh thoi han, chirc vu
Téng giam ddc, cong viée duge quy dinh tai Didu 2, thoa thuin vé ché do tién
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lwong, BHXH, BHYT va BHTN theo ché d6 hién hanh ctia Nha nudc mé ta cu
thé trong hop dong; Hop dong lao dong s6 01.02/HPLD-HDTV ngay 28/12/2017
(sau day goi tat la Hop dong lao déng sé 01.02), loai hop dong xac dinh thoi han
tir ngay 07/12/2017 dén ngay 31/3/2020, chirc danh Quyén Tong giam ddc. Ngay
09/10/2019 cac bén ky Phu luc hop dong lao dong sé 01-02/PLL.HPLD-HDPM
diéu chinh murc thu nhap cia 6ng Nguyén Van T ké tir ngay 01/9/2019 tong mirc
lwong 13 59.030.000 dong/thang. Tai phién tod, nguyén don, nguoi dai dién theo
uy quyén cua nguyén don, nguoi dai dién theo Gy quyén cua bj don cing xac dinh
murc lwong ctia ong T 1a 59.030.000 dong/thang.

Xét, tai Bién ban kiem phiéu xin y kién hop Hoi dong quén tri s 98A/BB-
HDQT ngay 06/11/2017, di biéu quyét dong y tan thanh 06/06 thanh vién nhat
tri thong qua c6 ndi dung sau:

“1. Thong qua chu truong sat nhap Cong ty Cong ty TNHH MTV Quan ly
va kinh doanh BDS H (NPM) vao Cong ty TNHH MTV Quan ly - Van hanh -
Khai thac BDS H (PM) thanh Cong ty TNHH MTV Quan ly — Van hanh — Khai
thac BDS H (PM), thanh ldp chi nhanh tai Ha Noi dé van hanh khai thdc céc
Bat dong san tai Ha Noi.

2. Théng qua viéc éng Té Quoc U théi giit chire vu Gidm doc Cong ty
TNHH MTV Qudn 1y va kinh doanh BDS H (NPM) va bé nhiém lam Phé Tong
gidm doc kiém Gidm déc chi nhanh Ha Ngi cia Cong ty TNHH MTV Qudn 1y -
Van hanh - Khai thac BDS H (PM) sau khi sat nhap.

3. Thong qua viéc b6 nhiém éng Nguyén Van T giik chire vu Quyén Tong
Giam doc Cong ty TNHH MTV Quan ly - Van hanh - Khai thac BDS H (PM)
sau khi sat nhdp...

Cung ngay 06/11/2017, Hoi dong quan tri Cong ty C6 Phan Tap Poan H
ban hanh Nghi quyét s6 98B/NQ-HPQT vé viéc sat nhap Cong ty TNHH MTV
Quan ly va kinh doanh BDS H vao Cong ty TNHH MTV Quan ly - Van hanh -
Khai thac BPS H véi ndi dung nhu di duoc thong qua tai Bién ban s6 98A/BB-
HDQT. Nhu vay, chu thé cua Cong ty TNHH MTV Quén 1y - Van hanh - Khai
thac Bat dong san H sau ngay 06/1 172017 la sy sap nhép gitra hai cong ty trén,
dan dén phap nhan méi co sy thay doi vé quy md, co cdu to chirc va nhén suy.
Theo khoan 1 Piéu 45 B6 luat lao dong 2012 quy dinh nghia vu cta ngudi sir
dung lao dong khi sap nhap, hop nhat, chia, tach doanh nghiép, hop tac xa thi:
“1. Trong trwong hop sap nhdp, hop nhdt, chia, tach doanh nghiép, hop tac xa
thi nguoi su dung lao dong ké tiép phai chiu trach nhiém tlep tuc sw dung s6 lao
dong hién c6 va tién hanh viéc sira doi, bo sung hop dong lao déng...”. Nhu
vay, viéc Cong ty H sau khi duoc sap nhap lai, tiép tuc st dung ngudi lao dong
la ong Nguyén Vin T nén ky hop dong lao dong méi thay thé hop dong lao dong
cii 1a phtt hop v6i quy dinh ctia phap luat vé lao dong, hon nita Diéu 7 Hop dong
lao dong s6 01.02 c6 nodi dung “Hop dong lao déng nay... thay thé cho cdc hop
dong cé néi dung twong tw da ky trude day”.

[2.2] Xét Hop ddng lao dong s6 01.02 duoc ky két giira 6ng T va Cong ty
H, dua trén co sé tu nguyén, khong bi ép bude, phu hop véi nguyén tac giao két
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hop ddng quy dinh tai Diéu 17 B luat Lao dong 2012. Hop df)ng trén dugc thyc
hién tir nam 2017 dén nam 2020 nhung 6ng T khong co bat ky thic mic hay
khiéu nai nao lién _quan dén viéc thay d6i. Moi ché do cua ngudi lao dong déu
can ¢t vao Hop ddng lao dong s 01.02, nhu muc luong 6ng T hudng tai cong
ty Cong ty H trudce lac thdi viée 1a 59.030.000 dong/thang 1a can c&t vao Phu luc
Hop dong lao dong sé 01-02/PLL.HPLD-HDPM ngay 09/10/2019, day ciing 1a
mtrc lwong ma ong T lam cin ctr dé khai kién yéu cau Cong ty H.

Nhu véy, ¢6 da cin ¢t xac dinh Hop dong lao dong s6 01.02 va phuy luc dinh
kém 1a hop dong mdi, thay thé hoan toan Hop dong lao dong s6 62 1a phu hop
quy dinh tai khoan 2 Piéu 35 B luat Lao dong 2012 “Trong trucong hop hai bén
théa thudn dwge thi viéc sira d6i, b6 sung hop dong lao dong dwoc tién hanh bang
viéc ky két phu luc hop dong lao déng hodc giao két hop dong lao déng méi”.

~ [2.3] V& viéc Cong ty TNHH MTV Quén 1y — Van hanh — Khai BBS H
cham dut hop dong lao dong vé1 6ng Nguyén Van T:

[2.3.1] Ngay 14/02/2020, Cong ty H c6 bao cao s6 58/BC-HaDoPM vé viéc
hét han hop dong lao dong cua Pho Téng Giam doc cong ty. Ngay 17/02/2020,
Cong ty H ra Thong bao s 67/TB-HaDoPM vé viéc cham dut hop dong lao
dong d6i voi éng T tir ngay 01/4/2020, ciung ngdy Cong ty cd Quyét dinh sb
36/QD-HDTV ngay 17/02/2020 vé viéc thoi tra lwong va cham dut hop ddng lao
dong. Ngay 16/3/2020, 6ng T nhan dugc quyét dinh trén, tai phién toa phuc
tham 6ng T ciing x4c nhan diéu nay. Nhu vy, viéc chdm dat hop dong lao dong
ctia Cong ty thudc truong hop hét han Hop ddng lao dong s6 01.02 theo quy
dinh tai khoan 1 Piéu 36 Bo luat Lao dong 2012: “I. Hét han hop dong lao
dong, trur tru"ong hop quy dinh tai khodn 6 Diéu 192 ciia B ludt ndy...” va phu
hop vé thoi gian bao trudc quy dinh tai khoan 1 diéu 47 Bo luat lao dong 2012:
“I. It nhat 15 ngay truéc ngay hop dong lao ddng xdc dinh thoi han hét han,
nguoi sit dung lao ddng phdi théng bdo bang vian ban cho nguoi lao dong biét
thoi diém chdam dirt hop dong lao déng”.

[2.3.2] Tda an cép so thim xac dinh Cong ty H don phuong cham dat hop
ddng lao dong trai phap luit, budc bdi thuong 01 thang tién luong do vi pham
thoi han bao trude va 02 thang tién luong do khong nhén 6ng T trd lai lam viée
khong co co sé. Vi Hop dong lao dong s6 01.02 13 hop dong xac dinh thoi han
nén thoi han béao trude “it nhdt 30 ngay” theo Piéu 38 Bo luat Lao dong 2012
quy dinh quyén don phuong cham dut hop dong lao dong ctia ngudi sir dung lao
dong. Ngay 17/02/2020, Cong ty H ra quyét dinh chdm dut hop dong lao dong
ké tir ngay 01/4/2020 nén tai thoi diém ngay 17/02/2020 quyét dinh niy mang
tinh chat bao trudc thoi diém chdm dut hop dong lao dong.

Ngoai ra, sau khi cham dirt hop dong lao dong véi ong T, Cong ty H di giai
quyét ché d6 tién luong, ong T da ban giao cong viéc lai va Cong ty H ciing
dong bao hiém xa hoi dén thang 4/2020 va giao tra s6 bao hiém xa hoi cho dng
T theo dang quy dinh. Cin ctr ching minh nhan dan cua ong T thi dén ngay
09/12/2020 6ng du tudi nghi huu (60 tudi), da thoi gian dong bao hiém xa hoi va
tai phién toa, cac bén ciling xac nhan thda thuan vé thdi han chdm duat quan hé
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lao dong, diéu nay phu hop v6i quy dinh tai khoan 4 Piéu 36 B0 luat Lao dong
2012. Ngay xet xu so tham 1a ngay 28/4/2021, Tda an cap so tham ap dung
khoan 3 Diéu 42 B¢ luat Lao dong 2012 tuyén xtr budc Cong ty H phai boi
thudng cho ong T 02 thang tién lwong do hai bén khong thoa thuan vé viéc nhan
nguoi lao dong trd lai lam viéc 1a khong phu hop.

[2.4] Tur nhitg phan tich trén, ¢ co s& chdp nhan yéu cau khang cdo cia bi
don, khong chip nhan yéu cau khoi kién ciia nguyén don, sira toan bd ban an so
tham nhu dé nghi ciia dai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh.
Cac duong sy khac trong vu an khong khang cdo, Vién kiém sat nhan dan cing
cap va Vién kiém sat nhan dan Thanh phd H6 Chi Minh khong khang nghi, do
d6 can ctr quy dinh tai Diéu 293, khoan 2 Piéu 308 Bo luat t6 tung dan sy nim
2015, stra toan bo ban 4n lao dong so tham sd 04/2021/LD-ST ngay 28/4/2021
ctia Toa an nhan dan quan Tan Binh, Thanh phé HO Chi Minh.

[3] V& an phi:

An phi lao dong so thdm: Do khong chip nhan yéu cdu khoi kién nén
nguyén don 6ng Nguyen Van T phai chiu an phi. Tuy nhién, do ong T la nguoi

cao tudi theo Diéu 2 Luat ngudi cao tudi 2009: “Nguoi cao tuéi dwoc quy dinh
trong Ludt nay la cong dan Viét Nam tir di 60 tudi tré 1én” va theo diém a, d
khoan 1 Diéu 12 Nghi quyét 326/2016/UBTVQHI14 ngay 30/12/2016 cia [’Jy
ban Thuong vu Quéc hoi quy dinh vé murc thu, mién, giam, thu, ndp, quan ly va
stt dung an phi va 1é phi Toa an, 6ng T thudc ddi tuong duge mién ndp tam Ung
an phi.

An phi lao dong phuc tham: do stra toan bo ban an so thAm nén nguoi khang
cao khong phai chiu an phi, theo quy dinh phép luat.

Vi nhitng lé trén,
QUYET PINH

- Can ctr Diéu 32, Picu 147, Dicu 148, Dicu 264, Picu 293, Dicu 306, Dicu
307, khoan 2 Diéu 308, Diéu 309, Diéu 313 B lut T6 tung dan sy 2015;

- Cin ct Diéu 17, Diéu 35, Diéu 36, Diéu 38, Diéu 45, Diéu 47 Bo luat Lao
dong nam 2012;

- Cain cir Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 ndm 2016
cua Uy ban Thuong vu Quoc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan
1y va st dung an phi va 1€ phi Toa an, xu:

- Can ctr Luat Thi hanh an Dan su;

* V& hinh thitc: Don khang céo cta bi don Cong ty TNHH MTV Quan 1y —
Van hanh — Khai thac bat dong san H lam trong thoi han luat dinh, dugc chap
nhan xem x¢&t theo trinh tu phtc tham.

* V& ndi dung: Stra toan bd ban an so tham sd 104/2021/LD-ST ngay
28/4/2021 ctia Toa &n nhan dan quan Tan Binh, Thanh pho H6 Chi Minh.



Tuyén xu:

1. Khong chip nhan toan b yéu cau khoi kién cua 6ng Nguyén Vin T, cu
thé: Tuyén bo Coéng ty TNHH MTV Quan 1y — Véan hanh — Khai thac BDS H
don phuong chdm dit hop dong lao dong trai phap luat v6i ong Nguyén Vin T
do d6 phai bdi thuong cho 6ng Nguyén Vin T 1a 14 thang luong x 59.030.000
dong = 826.420.000 dong, cu thé: 07 thang lwong chdm dit hop dong lao dong;
02 thang lwong tro cip nghi viéc; 02 thang lwong khong nhan nguoi lao dong
lam vi¢c lai; 02 thdng luwong nghi khong c6 luong; 01 thang lvong khong thong
bao nghi viéc trudce.

2. Vé an phi so tham: Ong Nguyén Vian T khong phai chiu.

3. Vé an phi phtic tham: Cong ty TNHH MTV Quan 1y — Van hanh — Khai
thac BDS H khong phai chiu. Hoan lai cho Cong ty TNHH MTV Quan ly — Van
hanh — Khai thac BDS H tién tam (mg 4n phi da nop 1a 300.000 dong theo bién
lai thu tién s6 AA/2019/0069460 ngay 12/5/2021 ctia Chi cuc Thi hanh an dan
su quan Tan Binh, Thanh phd HO Chi Minh.

4. Céc bén thi hanh tai Chi cuc Thi hanh 4n Dan sy ¢ thAm quyén.

5. Truong hop quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luét Thi
hanh an dan sy thi nguoi dugce thi hanh an dan sy, nguoi phai thi hanh an dan su
c6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a va 9 cia
Luat Thi hanh an dan sy; thoi hi¢u thi hanh dugc thuc hién theo quy dinh tai
Diéu 30 Luat Thi hanh én dén sy.

6. Ban 4n phuc thim c6 hiéu lyc phéap luat ké tir ngay tuyén an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM

- TAND Téi cao tai TP.HCM; A ‘ > - \
- TAND céip cao tai TP.HCM: THAM PHAN — CHU TOA PHIEN TOA

- TAND quan Tan Binh;

- VKSND cép cao tai TP.HCM,;

- VKSND TP.HCM,;

- Chi cyc THADS quén Tan Binh;

- Cac duong su;

- Luu: VP, HS. .
Truwong Van Hién



