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TOA AN NHAN DAN CONG HOA XA HQI CHU NGHiA VIET NAM
TINH KHANH HOA Poc lap — Tw do — Hanh phuc

An s6: 49/2023/DS-PT

Ngay: 11 - 5 - 2023

V/V “Tranh chip hop dong
mua ban can ho”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH KHANH HOA

- Thanh phan héi dong xét xir phiic tham gom cé:

Tham phén - Chii toa phién toa: Ong Tran Hitu Vién

Cdc Thiam phdn: Ba Lé Thay Phuong
Ba V& Thi Tram

- Thw ky phién toa: Ba L& Nhu Trung Hau — Thu ky Toa an, Toa an nhan
dan tinh Khanh Hoa.

) - Dgi dién Vién kg'ém sat nhan dan tinh Khanh Hoa tham gia phién toa:
Ong Bui Hong Nam - Kiém sat vién.

Ngay 10 va 11 thang 5 ndm 2023, tai Tru s¢ Toa an nhan dan tinh Khanh
Hoa m¢6 phién toa cong khai xét xir vu an dan sy phuc tham thu ly s
05/2023/TLPT-DS ngay 12 thang 01 nam 2023 v€ “Tranh chap hgp dong mua
ban can ho ™. Do Ban an dén su so tham s6 32/2022/DS-ST ngay 29 thang 8 ndm
2022 cua Toa an nhén dan thanh ph6é Cam Ranh, tinh Khanh Hoa bi khang cdo.
Theo Quy€t dinh dua vu 4n ra xét xur phic tham s6 36/2023/QD-PT ngay
29/3/2023, Quyét dinh hoan phién toa phuc tham so 46/2023/QD-PT ngay
19/4/2023, gitra cac duong su:

- Nguyén don: Ba Nguyén Thi Q,, sinh nam 1974; dia chi: Thon Phuong
T2, xa Vinh N, huyén Bong A, Thanh pho H. C6 mat.

Nguoi dai dién theo uy quyén cua nguyén don: Ong Lé Van T; dia chi:

59 duong 17/7, 16 16, phuong Ninh H1, thi xa Ninh H2, tinh Khanh H2 (Giay uy
quyen ngay 13/7/2021). C6 mat.

- Bi don: Cong ty Co phan C; dia chi: L6 TT13, L6 D14d, L6 TT9b, Khu
4, Khu du lich B, phuong Cam N1, thanh pho C1, tinh Khanh H2.

Nguoi ‘dai dién theo uy quyén cua bi don: Ba Liéu Thi Ngoc I_,, sinh, nam
1983 va ba Tran Thi Thanh T1, sinh nam 1988, Chuyén vién Phap che (Giay uy
quyen ngay 22/4/2022). C6 mat.

NOI DUNG VU AN:
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- Theo don khoi ki¢n, qud trinh tranh tung va tai phién toa, nguyén don
ba Nguyen Thi Q trinh bay:

Thong qua thong tin chao ban theo Thong bao chinh sach ban hang du an
The Al s6 001/2017/A1-TB-BGD ngay 02/11/2017 ctua Cong ty Co phan C, Ba
da ky Hop déng mua ban can ho sé SeB07-05/HPMB/THE Al ngay 06/3/2020
(Hop d6ng mua ban cin hd) véi Cong ty C6 phan C (Cong ty C) thudc du an The
Al. S6 tién mua cin ho theo Hop ddng la 1.261.888.601 ddng, thai gian du kién
ban giao can ho 1a thang 6/2020. Ba da thanh toan tién mua cin ho cho Cong ty C
theo nhiéi dot vaéi sé tién la 850.197.445 ddng.

Trong qua trinh thuc hién Hop d6ng mua ban cin ho, Cong ty C ¢o dau
hiéu ltra doi khach hang, vi pham phap luat. Céng ty C vi pham nghia vu cung cap
thong tin phap ly du an, khong cho khach hang kiém tra tién do thi cong va muc
dich sir dung tién ung trudc; ty ¥ thay doi thiét ké noi that va chat lugng vat tu
cin ho; ban giao can ho khong dung du kién, cy thé nhu:

- Béi twong Hop dong mua ban cin ho 1a cac “Can hé du lich” néu tai
Piéu 1.1.6 cua Hop dong trai voi quy dinh caa phap luat, khong dap tng du diéu
kién theo tiéu chuan quéc gia TCVN 2014, 2020 ma Cong ty C da quang cao la
cin ho khach san tiéu chuan 5 sao; khong dugc cap giay phép xay dung 1a vi pham
nghiém trong quy dinh cua phap luat. Bidu nay con chirg minh ngay tir khi soan
thao Hop dong mua ban cin ho, Cong ty C da danh trao khai niém, dinh nghia
“Can ho du lich” nham lira d6i Ba, loi dung su thiéu hiéu biét cua Ba dé dua ra
nhiing thong tin gian déi, khong dang su that nham lam cho Ba bi nham 13n tuang
minh d3 nhan dung, mua dang loai hang véi chat lugng ban du, xAm pham dén
quyén loi, ich hop phap caa Ba. Hon nita Hop ddng mua ban can ho 1a hop dong
mau do Cong ty C dua ra, trong d6 ¢6 nhiing diéu khoan gay bat lgi cho Ba, do
d6 can ap dung Diéu 405 B6 luat Dan su, Piéu 15 Luat Bao vé quyén loi nguoi
tiéu dung dé giai thich co loi cho Ba.

- Kéo dai thoi gian hoan thién dyu an, vi pham thoi han ban giao can ho.
Theo thoa thuan cua cac bén thoi gian ban giao can ho la thang 6/2020, tuy nhién
dén thang 6/2021, Cong ty C moi thong bao ban giao cin ho véi ly do dich bénh
Covid — 19 hoan toan khong cé can cu.

- Cong ty C tu y thay ddi noi that va chat lugng vat tu khong gidng nhu
can hd mau da dugc tham quan.

- Cong ty C di ¢6 y che dau thong tin sai pham lam cho Ba hiéu sai léch
vé chu thé cia dbi tugng mua ban, hiéu sai vé noi dung cia giao dich, dua ra thong
tin gian déi khién Ba tin tuéng va xac 1ap giao dich. Pay 1a ndi dung vo6 hiéu do
gian déi theo quy dinh tai Biéu 127 Bo luat Dan su.

- Bén canh d96, du an khong dam bao thoi gian sir dung ctia can ho la du
50 nam theo Hop dong mua ban cin ho. Can hé du lich 1a di teong cua Hop dong
mua ban cin ho ciing khong dam bao day du vé quyeén tai san do khong dugc cap
Gidy chitng nhan quyén s hitu tai san, tir ¢6 khong duoc phép thuc hién giao dich
nay vi “Can ho du lich” khong chuyén quyén tir bén ban cho bén mua, lira doi vé
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viéc can ho du lich dugc cap Glay chtng nhan quyén sir dung dat, quyen S& hiru
nha ¢ va tai san gan lién voi dat trong khi khung phap 1y lién quan dén Cap Gidy
chting nhan quyén sir dung dat can ho du lich chua c6 quy dinh, do d6 diéu kién
mé& ban cin ho la khong ¢ cin cir va khong thé thuc hién duoc.

Vi vay, Ba khai kién yéu cau Toa an: Tuyén bé Hop ddng mua ban cin
ho sb SeB07-05/HPMB-THE Al ngay 06/3/2020 véi Cong ty C6 phan C 1a vo
hiéu; Bugc Cong ty C6 phan C phai tra lai s6 tién ma Ba da thanh toan theo Hop
ddng 13 850.197.445 dong.

Déi voi yéu cau phan t cua Cong ty C, Ba khong ddéng v vi Hop dong
mua ban cin ho giita Ba voi Cong ty C vo hiéu do 16i hoan toan cia Cong ty C,
Hop ddng khong phat sinh hiéu luc, nén khong phat sinh quyén va nghia vu cua
cac bén, nén Ba khong c6 nghia vu phai thanh toan cho Cong ty C.

- Tai don phan to, qua trinh tranh tung va tai phién toa, dai dién theo iy
quyén cua bi don Cong ty Co phan C trinh bay:

Cong ty Co phém C (Cong ty C) khong dong y vai toan bo yéu cau cua
khoi kién cua ba Nguyén Thi Q (Nguyén don). Cong ty C khang dinh khong c6
co s& dé Nguyén don yéu cau Toa an tuyén bd Hop dong mua ban cin ho vo hiéu,
boi vi:

- Tai thoi diém ky két Hop d6ng mua ban can ho, Nguyén don da ty do
tim hiéu thong tin vé du 4n, dong thoi Cong ty C da cung Cap thong tin, ho so
phap ly du an dé Nguyén don duoc tiép can day du thong tin vé du an trude khi
ky két hop dong. Noi dung nay da duoc cac bén ghi nhan tai Diéu 17 Hop dong
mua ban cian ho “17.2.1. Bén Mua da tim hiéu, xem xét ki théng tin vé Can Ho
mua ban.

17.2.2. Bén Mua da dwoc bén ban cung cap ban sao cdc gidy to, tai liéu
Va théng tin can thiét lién quan dén Can HJ, Bén Mua da doc can thdn va hiéu
cdc quy dinh cia Hop Bong nay ciing nhu cac phu luc dinh kém. Bén Mua da tim
hiéu moi van dé ma Bén Mua cho la can thiér dé kiem tra mize dé chinh xdc cua
cdc giay to, tai liéu va théng tin dé”.

- Hop d6ng mua ban cin ho dugc cac bén giao két trén tinh than ty do, tu
nguyén va binh ding theo cic nguyén tic co ban cta Bo luat Dan su. Ngay
06/3/2020, ba Nguyén Thi Q ky két Hop ddng mua ban can ho s6 SeB07-
05/HPMB-THE Al véi Cong ty C6 phan C. Ngay 04/5/2020, Nguyén don va
Cong ty C tiép tuc ky Phu luc 2A, Nguyén don da dugc chiét khiu 2% gia ban
cin ho. Pén nay, Nguyén don da thanh toan 70% gia tri can ho. Trén co sé thanh
toan cua Nguyén don va cam két tai Hop d6ng mua ban cin ho, Cong ty C da thuc
hién nghia vu xay dung va hoan thién can hg, d@ moi Nguyén don nhan ban giao
tur ngay 18/6/2021.

- Muc dich hai bén huéng dén khi ky két Hop doéng mua ban can ho la viéc

xay dyng va ban giao can h¢ du lich SeB07-05 dén nay da dat dugc. Do d6, khong
thé cho rang Hop dong mua ban cin ho c6 d6i tuong khong thé thuc hién duoc.
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Mic du qua trinh thuc hién Hop ddng mua ban cin ho gap nhiéu khé khan khach
quan (su ki¢n Thanh tra Chinh phu, dich bénh Covid-19) nhung Céng ty C van
nd luc tap trung ngudn luc dé xay dung cin ho SeB07-05 dé ban giao cho Nguyén
don theo cam két tai Hop ddng mua ban can ho. Bén nay, Cong ty C da xay dung,
hoan thién cin ho SeB07-05 va di duoc Cuc Giam dinh nha nude vé chat luogng
cong trinh xay dung Bo Xay dung nghiém thu hoan thanh cong trinh, dua vao st
dung (Thong bao s6 106/GD-GD3/HT ngay 01/6/2021). Ngay 22/5/2021, bat
chap anh huong nghiém trong cua dai dich Covid-19 dén tién d6 thyuc hién du an,
bang tat ca nd luc cua minh Cong ty C da hoan thién du an va gui Thong bao ban
giao can ho s6 29/2021/TB-TTCR dé moi Nguyén don dén nhan ban giao cin ho
SeB07-05 véi thoi gian nhan ban giao tir ngay 18/6/2021 dén 24/6/2021, nhung
dén nay Nguyén don chua nhan ban giao. Theo d6, Cong ty C di hoan thanh nghia
vu cua minh theo Hop dong mua ban cin ho da ky két véi Nguyén don.

- Vé cong khai thiét ké mat bang va chat lwong noi that can ho: Can ctr
quy dinh ctia Hop dong mua ban can ho, véi muc tiéu dau tu khéi cin ho du lich
hiéu qua va phu hop tiéu chuan caa don vi quan Iy van hanh, mang lai loi nhuan
cho khach hang, Cong ty C da lam viéc véi cac don vi thiét ké mat bang cin ho
du an The Al. Ngay 18/5/2020, Cong ty C da chinh thirc duoc ching nhéan dat
tiéu chuan ky thuat, cau trac, b tri mat bang va sap xép néi that can ho theo tiéu
chuan va ngay 26/5/2020, Cong ty C da c6 thong bao thong tin cu thé vé thiét ké
mat bang cin ho cho khach hang biét. Cong ty C da lya chon cac nha cung cap
noi that c6 thuong hiéu, ¢6 chat lugng phu hop véi tiéu chuan duoc liét ké tai Phu
luc 1, Phu dinh 3 kém theo Hop dong mua ban can hd. Qua trinh 1am viéc véi nha
cung cap, Cong ty C con phéi hop véi cac don vi, co quan chirc ning uy tin truc
tiép tham gia qua trinh thi nghiém dé kiém tra chat luong san pham nham kiém
dinh chat lugng truéc khi lua chon, hop tac va dua vao st dung cho du an The Al
va kip thoi thong tin dén toan bo khach hang. Theo Piéu 5.1.6 cua Hop dong mua
ban cin ho ghi nhan quyén cta bén ban nhu sau: “Puoc quyén thay doi trang thiét
bi, vat liéu xdy dung céng trinh Toa nha ¢é gid tri chdt luong twong dwong theo
Cdc tiéu chudn, quy chudn ¢é lién quan hodc theo théng 1é thi trwong ”, do d6 theo
Hop ddng mua ban cin ho, Cong ty C ¢o quyén thay doi trang thiét bi, vat liéu
xay dyung can ho dam bao tiéu chuan chat luong da cam két. Dbng thoi, tai Didu
5.2.1 cta Hop ddng mua ban can ho quy dinh “Bén mua dong y rang, dé pha hop
V6i Muc tiéu sir dung va tinh ndng tham my Cua cdn hd, bén ban cé quyén ch
déng thay doi vi tri cac han muc néi thdt trong ban vé thiét ké mdt bang véi diéu
Kién khong thay d@éi vé dién tich can hé va danh muc trang thiét bi gan lién voi
can h¢”, qua d6 hiéu rang bén mua da chap thuan vé viéc bén ban cé quyén trong
viéc thay doi trang thiét bi ngi that bén trong can ho. Do d6, Nguyén don cho rang
Cong ty C tu y thay doi la khong ding.

- Cong ty C ludn cap nhat day du, cong khai cac thong tin Vé tién do thi
cong cua du an The Al, hd so phap Iy du an, dong thoi thuong xuyén té chic cho
khach hang tham quan dy an: Ludn cap nhat cong khai tién d6 dy an dén khach
hang tuy ting thoi diém bang nhiéu hinh thac khac nhau nhu trén cong thong tin
truyén thong chinh thirc cua chu dau tu nhu Website, facebook, cap nhat video
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trén youtube, qua thu dién tir cho khach hang va qua cac may ghi hinh tai cong
trinh du an két néi phat truc tiép téi 03 vian phong ciia Cong ty C tai Thanh phé
H, Thanh phé H3 va thanh phd N3 dé khach hang nhin r tién d6 dy an. Khong
nhitng cong khai hé so phap Iy tai thoi diém m¢ ban, Cong ty C thyuc hién cong
Khai ho so con ¢6 nhiéu thong bao thong tin vé du én dén khach hang nhu: Thong
bao s6 003/2020 ngay 08/01/2020, Thong bao sé 006/2020 ngay 24/02/2020, Thu
ngo sb 43/TN-A1 vé viéc chu déu tu ¢6 du chung trr phap ly ban giao can ho,
Thong bao sé 68/2020 ngay 04/8/2020 va Thong bao so 71/2021 ngay 20/7/2021
phuc dap y kién cua chua so hitu...dong thoi hd trg giai dap truc tuyén, cung cap
hd so phap Iy du an cho Nguyén don tai Vin phong dai dién ciia Cong ty, nhiéu
lan giri van ban tra 10i thac mac cho Nguyén don (Bién ban lam viéc ngay
08/6/2021, Vin ban phiic dap s6 117/2020 ngay 04/9/2020 va ngay 14/12/2020).
Ngoai ra, sau khi lam viéc véi Ban Quan Iy du an, Cong ty C nhiéu lan to chuc
cho khach hang tham quan duy 4n, tham quan phong mau tai du an.

Sudt qua trinh thuc hién Hop dong mua ban can ho, Cong ty C khong lira
d6i Nguyén don ma thuong xuyén thong tin cong khai lién quan dén du an, cac
bén c6 su chia sé trong hoan canh du an gap kho khan do khach quan nén da co
nhimg trao doi, thoa thuan méi nham tiép tuc thuc hién Hop dong mua ban can
ho. Pén nay, Cong ty C da hoan thanh viéc xay dung can h¢, Nguyén don ciing
gan hoan thanh nghia vu thanh toan, viéc Nguyén don yéu cau Toa an tuyén Hop
d6ng mua ban can ho vo hiéu 1a khong phu hop, khong o so s, gy anh huong
dén tinh 6n dinh cua giao dich da ky két.

- Nguyén don d3 va dang vi pham nghia vu thanh toan theo Hop dong mua
ban can hg: Mac du Cong ty C da thuc hién va hoan thanh nghia vu ban giao can
ho theo dang théa thuan tai Hop dong mua ban cin hd, nhung dén nay Nguyén
don van dang vi pham nghia vu thanh toan dé nhan ban giao cin ho. Ngay
02/6/2021, Cong ty C da giri thong bao dé nghi Nguyén don thanh toan dé nhan
ban giao can ho véi thoi han thanh toan trudc ngay 18/6/2021. Tuy nhién, dén nay
Nguyén don van chua thanh toan va dang vi pham nghia vu thanh toan theo quy
dinh tai Biéu 12.1.2 cia Hop dong mua ban can ho.

Nhu vay, ndi dung caa Hop déng mua ban cin ho duoc cac bén ky két
trén co s ty do, tw nguyén phu hop véi quy dinh cua phap luét dan sy, khong c6
co s& dé Nguyén don yéu cau Toa an tuyén Hop dong mua ban can ho vo hiéu.

Cong ty C da tuan thu cam két va thoa thuan tai Hop ddng mua ban can
ho, da hoan thanh nghia vu cia bén ban l1a xay dung cin ho va du diéu kién ban
giao theo Thong bao s6 102/GD-GP3/HT ngay 01/6/2021 cta Cuc Giam dinh nha
nudc vé chat lugng cong trinh xay dung Bo Xay dung. Ngay 02/6/2021, Cong ty
C da gui thong bao vé viéc thanh toan tién dot nhan ban giao ddi véi Can ho
SeB07-05 vai thoi gian thanh toan trudc ngay 18/6/2021.

Theo quy dinh tai Diéu 3 va Phy lyc 2 ciia Hop d6ng mua ban can ho, ba
Nguyén Thi Q ¢ nghia vu thanh toan thém 25% (d¢én 95% gia tri Cin ho) dé nhan
ban giao can ho. Tuy nhién dén nay ba Q dang vi pham nghia vu thanh toan néu
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trén, van chua thanh toan dé nhan ban giao cin hé mic du Cong ty C lién tuc gui
thong bao nhac nho.

Can ctr theo quy dinh tai Bidu 12.1.2 Hop d6ng mua ban cin ho thi “Trong
qud trinh theec hién Hop déng nay, néu tong thoi gian qud han thanh todn cia Bén
Mua déi Véi tat ca cdc dot phdi thanh todn quy dinh tai Piéu 3 va Phy luc 2 vurot
qud 45 (bén muoi ldm) ngay thi Bén Bdn cé quyén don phwong cham dit Hop
dong theo Diéu 13 va cé cac quyen khdc theo quy dinh cia Phap lugt”. Tinh ti
thang 6/2021 dén nay, tong thoi gian qua han thanh toan ddi voi dot thanh toan
cua ba Q d6i voi Can ho SeB07-05 da bi kéo dai qua 45 ngay. Can cir Hop dong
mua ban cian ho, Cong ty C hoan toan cé quyén don phuong cham dat hop dong
vai ba Q.

Tur 1y do trén, Céng ty C yéu cau phan té ddi véi Nguyén don, yéu cau
Toa an giai quyét nhu sau:

1. Xac dinh Hop dong mua ban can ho s6 SeB07-05/HDMB-THE Al ngay
06/3/2020 giita Cong ty C6 phan C voi ba Nguyén Thi Q bi cham dt do ba Q vi
pham nghia vu thanh toan.

2. Yéu cau ba Nguyén Thi Q phai thanh toan cho Cong ty C6 phan C c4c
khoan tinh dén ngay 26/8/2022 bao gom:

- Tién I3 tinh trén khoan cham thanh toan (khong vuot qua 8% sb tién
thanh toan cham) cua Bén Mua véi i suat bang 0,05%/ngay ké tir ngay dén han
thanh toan cho dén ngay ban thanh cong Cin ho cho khach hang khac la
24.733.016 dong;

- Cac thiét hai khac ma Bén Ban phai ganh chiu do hanh vi vi pham cuia
Bén Mua, gdm: Tién thudng cho nhan vién sale: 50.000.000 dong; Phi hoa hong:
50.241.278 dong; Du lich Thai Lan, qua tang Iphone: 63.080.000 dong. Tong
cong la 188.054.294 dong.

Thyc hién doi trir khoan da thanh toan cua ba Q cho Cong ty C la
850.197.445 dong, Cong ty C s& hoan tra cho ba Q so tien con lai 1a 662.143.151
dong trong han 02 nam ké tir ngay an c6 hiéu lyc.

Ban an ddn su so th,cfm 56 3212022/ DS-ST ngay 29 thang 8 nam 2022 ciia
Toa an nhan ddn thanh pho Cam Ranh, quyét dinh:

Ap dung Diéu 117, Piéu 118, Diéu 404, Piéu 405, Piéu 418, Diéu 419,
Diéu 428 va Diéu 430 B¢ luat Dan sy; diém ¢ khoan 1 Diéu 175, diém b khoan 2
Piéu 183 va khoan 1 Diéu 189 Luat Dat dai; Diéu 16, Diéu 17, Diéu 18 va Bléu
55 Luat Kinh doanh bat dong san; Diéu 48, Diéu 49 Luat Du lich; Nghi quyet sO
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thudng vu Quéc hoi vé mic
thu, mién, giam, thu, nép, quan ly va sir dung an phi, 1¢ phi Toa 4n,

1. Khong chap nhan yéu cau khoi kién cua nguyén don ba Nguyen Thi Q
vé yéu cau tuyén bd vo hiéu ddi voi Hop dong mua ban can ho s6 SeB07-
05/HDMB-THE Al ngay 06/3/2020 va yéu cau hoan tra sb tién 850.197.445
dong.
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2. Chap nhan yéu cau phan t6 caa bj don Cong ty C6 phan C vé yéu cau
tuyén bd cham dut Hop dong mua ban cin ho sé SeB07-05/HPMB-THE Al ngay
21/5/2019. Tuyén cham dut Hop dong mua ban cin ho sé WiB07-24/HDMB-
THE A1 ngay 06/3/2020 va cac phu luc dinh kem.

‘ Buoc ba Nguyén Thi Q phai boi thudng thiét hai sb tién 1a 188.054.294
dong.

3. S tién ba Nguyén Thi Q da thanh toan theo hop ddng cho Cong ty Co
phan C 850.197.294 d6ng. S6 tién ba Nguyén Thi Quyén phai bdi thuong cho
Cong ty C6 phan C 188.054.294 dong. Do d6, bu trir nghia vu caa cac bén, Cong
ty C6 phan C hoan tra cho ba Nguyén Thi Q sé tién la 662.143.151 d6ng. Thoi
han hoan tra: Khong qua 02 (Hai) nam ké tir ngay ban an cé hiéu luc phap luat.

Ngoai ra, an so tham con quyét dinh vé an phi, chi phi t6 tung, nghia vu
thi hanh an va quyén khang céao theo quy dinh.

, Ngay 06 thang 9 ndm 2022, ba Nguyén Thi Q ¢6 don khang cdo, dé nghi
cap phtic thdm stra ban an so thdm chap nhén yéu cau khoi kién cua Ba va khong
chap nhan yéu cau phan to cia Cong ty Co phan C.

Tai phién toa phuac tham:
- Pai dién theo ty quyén cua nguyén don 6ng Lé Vian T giir ‘nguyén ndi
dung khang cao va dé nghi Hoi ddng xét xir Stra ban an so tham chap nhan yéu

cau khai kién cua ba Nguyén Thi Q va khong chap nhan yéu cau phan té cua Cong
ty Co phan C.

- Dai dién theo uy. quyen ctia bi don 1a ba Tran Thi Thanh T1 rat mot phan
yéu cau phan té vé yéu cau boi thuong thiét hai di véi so tién thuong cho nhan
vién sale 1a 50.000.000 ddng va mot phan 1ai cham thanh toan Ia 2.788.648 dong,
dé nghi Hoi dong xét xtr khong chap nhan khang cdo cia ba Nguyén Thi Q.

- Kiém sat vién phat biéu tai phién toa: Ve chap hanh phap luat, Tham
phan, Hoi dong xét xir va nhitng ngudi tham gia té tung da chap hanh dung cac
quy dinh ctia Bo luat T6 tung dan sy trong giai doan xet xu phuc tham. Vé noi
dung vu an dé nghi Hoi dong xét xu Khong chap nhan khang céo cua ba Nguyen
Thi Q; dinh chi giai quyét d6i vai phan yéu cau phan t6 cia Cong ty Co phan C
vé yéu cau bdi thuong thiét hai dbi véi so tién thuong cho nhan vién sale 13
50.000.000 ddng va mot phan 13i cham thanh toan 13 2.788.648 ddng. Sira ban an
so tham.

NHAN PINH CUA TOA AN:

[1] Veé thi tuc té tung

Tai phién toa phuc tham, dai dién theo uy quyén caa bi don Cong ty Co
phan C rat mot phan yéu cau phan t6 vé yéu cau boi thuong thiét hai déi vai sb
tién thuong cho nhan vién sale 1a 50.000.000 dong va mot phan lai cham thanh
toan la 2.788.648 dong. Viéc rit mot phan yéu cau phan té néu trén nay la tu



8

nguyén, phu hop voi phap luat nén Hoi dong xét xir dinh chi giai quyét dbi véi
phan yéu cu phan t6 néu trén ctia Cong ty C6 phan C.

[2] Vé néi dung vu dn
[2.1] V& yéu cau khai kién cua nguyén don ba Nguyén Thi Q

[2.1.1] Cong ty Co phan C duge S¢ Ké hoach va Pau tu tinh Khanh H2
cap Gidy ching nhan dang ky doanh nghiép s6 4201071946, ding ky lan dau ngay
02/7/2009 va Gidy chiing nhan dang ky dau tu s6 0631446068, ching nhan lan
dau ngay 09/12/2009. Uy ban nhan dan tinh Khanh H2 ban hanh Quyét dinh chu
treong dau tu sd 3456/QD-UBND ngay 17/11/2017 va Quyét dinh s6 3826/Qb-
UBND ngay 15/12/2017 vé viéc phé duyét 6 an diéu chinh Quy hoach chi tiét ty
16 1/500 (diéu chinh lan 5) Dy an The A1, cho phép Cong ty C6 phan C (Cong ty
C) thuc hién dy an: Pau tu, xay dung khu du lich, dich vy thwong mai va khu biét
thu du lich, can ho du lich tai cac 16 D14d, TT9b va TT13 - Khu 4 thuéc Khu du
lich B, phuong Cam N1, thanh phd C1, tinh Khanh H2.

[2.1.2] Ngay 06/3/2020, ba Nguyén Thi Q va Cong ty C ky két Hop dong
mua ban cin h sé SeB07-05/HPMB-THE Al va cac phu luc kém theo (Hop
d6ng mua ban can ho), véi noi dung: Ba Nguyén Thi Q mua Can ho s6 SeB07-05
tai ting 07 Toa Se (twong &g véi Toa A2 theo cac tai lidu phap Iy duoc phé duyét
cua Dy an) thuoc Dy 4n The A1, dién tich st dung can ho 1a 32,30m?; Muc dich
st dung: Sur dung lam can h du lich va khong hinh thanh don vi &; don gia
38.286.403 dong/m?. Tong gia ban can ho 1.236.650.829 dong (Gia ban can ho:
1.214.567.778 ddng va kinh phi bao tri: 22.083.051 ddng). Thoi gian ban giao can
ho du kién thang 6/2020. Ngoai ra, Hop d6ng con quy dinh vé quyén va nghia vu
cua cac bén, vé thanh toan, quyén va nghia vu phat sinh tir Hop dong.

Nhu vay, Hop déng mua ban can hg gifra cac bén 1a mua ban “can ho du
lich”, v&i muc dich chua yéu la du lich nghi dudng, khong phai can h chung cu
va khong hinh thanh don vi 6.

[2.1.3] Hop ddng mua ban can ho la hop ddng theo mau do Cong ty C dua
ra nén viéc danh thoi gian hop 1y dé nghién ctu ki noi dung cia Hop dong trude
khi ky két 1a quyén va trach nhiém cia Khach hang. Khach hang khong nghién
cau ky noi dung hop dong (néu co) khong phai la 15i cia Cong ty C. Ba Nguyén
Thi Q da chap nhan ky két Hop dong mua ban cin ho coi nhu chap nhan toan bo
noi dung Hop ddng mua ban can ho.

[2.1.4] Tai thoi diém ky két Hop dong mua ban can ho, cic bén c6 day du
nang luc phap lut, ning luc hanh vi dan su, viéc ky két Hop dong giita cac bén
1a hoan toan ty nguyén va khéng co quy dinh nao caa luat cam ban “Can ho du
lich” hinh thanh trong tuong lai. Cong trinh xay dung cén h¢ du lich ma cac bén
giao dich da co giay phép xay dung (Gidy phép xay dung s6 89/GPXD-SXD ngay
15/11/2019 cua S& Xay dung tinh Khanh H2), nén c6 du diéu kién dugc dua vao
kinh doanh theo quy dinh tai khoan 1 Piéu 55 Luat Kinh doanh bat déng san. Do
d6, Hop dong mua ban cin ho co du diéu kién co hiéu luc cua giao dich dan su
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theo quy dinh tai Diéu 117 Bo luat Dan sy nén phat Sir]h hiéu luc, cac bén phai
ton trong va phai c6 nghia vu thuc hién dtng cac cam két trong Hop dong.

[2.1.5] Dién tich dét tai cac 16 D14d, TT9b va TT13 - Khu 4 thuéc Khu
du lich B, phudong Cam N1, thanh phé C1, tinh Khanh H2 ma Cong ty Co phan C
thuc hién du an The Al thude truong hop nha nudce cho thué dat tra tién mot 1an
cho ca thoi gian thué (Quyét dinh sé 517/QD-UBND ngay 12/02/2018, Quyét
dinh s6 2327/QD-UBND ngay 03/9/2020 cua Uy ban nhan dan tinh Khanh H2).
Theo quy dinh tai diém a khoan 2 Diéu 174 Bo luat Dan sy thi Cong ty C6 phan
C c6 quyen chuyen nhugng can ho du lich/biét thy du lich va tai san khac thugc
s& hitu ciia minh géan lién vai cac 16 dat néu trén.

Vin ban s6 703/BTNMT-TCQLDD ngay 14/02/2020 cua Bo Tai nguyén
va Mai truong, vé viéc huéng dan ché do sir dung dat va viéc chiing nhan quyén
so hiru cong trinh xay dung khong phai la nha &, néu ro “Truong hop du an co
céng trinh can hé du lich, biét thy du lich ¢é du diéu kién chuyén nhuwong theo
quy dinh cia Ludt Kinh doanh bdr déng san thi viéc chitng nhdn quyén s¢ hizu
cong trinh xdy dwng cho bén nhdn chuyén nhwong dwoc thuc hién theo quy dinh
tai Pieu 32 cua Nghj dinh s6 43/2014/NP-CP ngay 15 thdang 5 nam 2014 cua
Chinh phii quy dinh chi tiét thi hanh mét sé diéu cua Ludt Pat dai, Khodn 22 Diéu
2 cuia Nghi dinh sé 01/2017/ND-CP ngay 06 thdng 01 nam 2017 cuia Chinh phui,
Stra doi, bé sung mét sé nghi dinh quy dinh chi tiét Ludt Bt dai”. Nhu vay, thoa
thuan cua cac bén tai diém 5.1.4 khoan 5.1, khoan 5.2.9 khoan 5.2 Biéu 5; diém
6.1.3 khoan 6.1, diém 6.2.12 khoan 6.2 Diéu 6 Hop dong vé viéc tién hanh cac
thu tuc dé nghi co quan nha nude ¢o tham quyén cap gidy chang nhan cua cin ho
du lich khi c6 du diéu Kién 13 c6 can cir dé thuc hién.

[2.1.6] Theo thoa thuan trong Hop dong, thoi gian dy kién ban giao cin
ho la vao thang 6/2020. Tuy nhién trong qué trinh thuc hién Hop dong, dau thang
02/2020, tai Viét Nam phat sinh dich bénh viém dudng ho hap cap do chang méi
cua vi rat Corona gay ra (Covid-19) va viéc Uy ban nhan dan tinh Khanh H2 ¢6
van ban tam dung giai quyét thi tuc hanh chinh cac dy an bat dong san dé phuc
vu cong tac thanh kiém tra cua Thanh tra chinh pha dén ngay 05/4/2021 mai c6
vin ban bii bd (Cong vin s6 2619/UBND-XDND). Su kién bét kha khang (dich
bénh Covid) va tro ngai khach quan (do tac dong cua van ban cua co quan nha
nudc c6 tham quyén) néu trén kéo dai da gy tac dong dén qua trinh xay dung va
hoan thién cong trinh x4y dung va thoi han ban giao can ho theo du kién ciia Cong
ty C. Cong ty C da c6 nhiéu thong bao gui khach hang thong bao vé anh huong
cua dich bénh Covid dén hoat dong cua Dy an The Al va thoi gian ban giao cin
ho (Thong béao sb 57/2020/A1-TB-BGD ngay 06/7/2020 vé gia han ban giao cin
hé do anh hwong cia dich bénh - ngay ban giao duw kién cdan hé gia han téi thang
12/2020 va Thong bao s6 106/2020/A1-TB-BGD ngay 30/12/2020, vé thoi gian
ban giao Can ho, thoi gian ban giao tir thang 3/2021 thang 6/2021). Ngay
22/5/2021, Cong ty C da guri cho ba Nguyén Thi Q Théng béo sb 29/2021/A1-
TB-BGD, vé thoi gian ban giao can hé sé SeB07-05, thoi gian ban giao tir ngay
18/6/2021 dén ngay 24/6/2021. Cong ty C hoan thanh cin hd va thong bao ban
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giao can ho cho ba Nguy@n Thi Q tir ngay 18/6/2021 dén ngay 24/6/2021 Ia phu
hop V&i thoa thuan cua cac bén tai diém 8.1.3 khoan 8.1 Diéu 8, diém 14.1.2,
14.1.3 khoan 14.1, khoan 14.3, khoan 14.4 Diéu 14 ciia Hop dong mua ban cin
ho.

Viéc Cong ty C cham ban giao can ho theo thoa thuan cua cac bén 1a do
su kién bt kha khang va vi tré ngai khach quan nén Cong ty C khong phai chiu
trach nhiém dan sy. Viéc chdm ban giao cin ho do sy kién bat kha khang, vi tro
ngai khach quan khong phai 1a can ctr dé chdm dut Hop dong hodc hity Hop dong
mua ban can ho.

[2.1.7] Hop d6ng mua ban cin ho sé SeB07-05/HPMB-THE Al ngay
06/3/2020, cac phu luc kém theo va phu luc sira doi duoc ky két gitra ba Nguyén
Thi Q véi Cong ty C phu hop voi quy dinh tai khoan 2 Diéu 3, khoan 2 Diéu 108,
Piéu 118, va Piéu 405 B luat Dan su, khong thuoc mot trong cac trudong hop
giao dich dan sy v6 hiéu dugc quy dinh tir Piéu 122 dén Piéu 129 B6 luat Dan
su, khong vi pham Diéu 117 Bo luat Dan sy nén phat sinh hiéu luc, cac bén phai
t6n trong va cé nghia vu thuc hién. Do d6, cip so tham khong chap nhan yéu cau
khoi kién caa ba Nguyén Thi Q vé: (i) Yéu cau tuyén bd Hop dong mua ban can
ho s6 SeB07-05/HPMB-THE Al ngay 06/3/2020 Ia vo hiéu; (ii) Yéu cau Cong
ty Co phan C hoan tra sé tién da thanh toan mua can ho va phat vi pham hop déng
vé6i s lién 1a 850.197.445 dong 1a ¢6 cin clr, nén khong c6 co sd dé chap nhan
noi dung khang cao cua ba Nguyén Thi Q.

[2.2] V& yéu cau phan té caa bj don Cong ty C6 phan C:

[2.2.1] Sau khi hoan thanh xay dyng can ho va du diéu kién ban giao dwa
vao str dung (Thong bao két qua kiém tra cong tac nghiém thu hoan thanh cong
trinh xdy dung s6 102/GB-GP3/HT ngay 01/6/2021 caa Cuc Giam dinh nha nudc
vé chat lugng cong trinh xay dung Bo Xay dung). Ngay 02/6/2021, Cong ty C da
guri Thong bao cho ba Nguyén Thi Q, vé thanh toan tién dot nhan ban giao can ho
s6 SeB07-05, thoi han thanh toan sé tién con lai dé nhan ban giao cin ho trudc
ngay 18/6/2021, nhung ba Nguyén Thi Q khéong thuc hién viéc thanh toan theo
thong bao. Viéc ba Nguyén Thi Q khong thuc hién nghia vu thanh toan dé nhan
ban giao can ho di vi pham nghia vu thanh toan. Theo quy dinh tai diém 12.1.2,
12.1.3 khoan 12.1 Piéu 12, diém 13.2.2 khoan 13.2 Biéu 13 cua Hop déng mua
ban can hd, Cong ty C c6 quyén don phuong chdm dit Hop ddng va yéu cau ba
Nguyén Thi Q phai bdi thuong thiét hai.

[2.2.2] Tai phién toa phuc tham dai dién theo uy quyen cua Cong ty C rit
mot phan yéu cau phan té vé yéu cau bdi thuong thiét hai d6i véi s6 tién thuong
cho nhan vién sale 1a 50.000.000 dong va mot phan lai cham thanh toan la
2.788.648 d6ng. Yéu cau ba Nguyén Thi Q phai bdi thuong cac khoan thiét hai
va tién phat do hanh vi vi pham nghia vu thanh toan, cu thé: Tién Iai cham thanh
toan ké tir ngay dén han thanh toan dén ngay 26/8/2022 nhung(khéng qua 8% sb
tién cham thanh toan la 21.944.369 dong; cac khoan thiét hai, gom: Phi hoa héng
cho dai Iy 1a 50.241.278 dong, qua tang la 63.080.000 déng. Tong sb tién ba
Nguyén Thi Q phai boi thudng cho Cong ty C la 135.265.647 dong. S6 tién boi
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thuong 135.265.647 dong duoc bu trir vao s tién ba Nguyén Thi Q da thanh toan
theo Hop dong 1a 850.197.445 ddng, so tién con lai 714.931.798 dong Cong ty C
s& hoan tra cho ba Nguy@nThi Q, thoi han hoan tra khong qua 02 nam ké tir ngay
ban an c6 hiéu luc phap luat. Yéu cau caa Cong ty C phu hop véi thoa thuan cia
céc bén dugc quy dinh tai diém 13.2.2.a) khoan 13.2 Biéu 13 ciia Hop dong mua
ban can hg, dung quy dinh cua phap luat. Do do, can sira ban an so tham d6i voi
khoan tién yéu cau bdi thuong thiét hai ciia Cong ty C.

[3] Vé an phi
[3.1] An phi so thdm

‘ - Ba Nguyén Thi Q phai nop 4n phi so thdm doi voi yéu cau tuyén bd hop
dong vo hi¢u khong dugc chap nhan la 300.000 dong; trén so ti‘én yéu cau hoan
tra khong dugc chap nhén (850.197.445 dong) 1a 37.505.000 dong; doi véi yéu
cau cham dut hop dong cua bi don duoc chap nhan 1a 300.000 dong va trén so
tién phan t6 cua bi don dugc chap nhéan (135.265.647 dong) la 6.763.000 dong.
Tong cong ba Nguyen Thi Q phai nop an phi dan su so tham la 44.868.000 dong.

- Cong ty C6 phan C khong phai nop an phi dan sy so tham.
[3.2] An phi phuc tham: Ba Nguyén Thi Q phai ndp an phi phac tham dan
su theo quy dinh.
[4] Giir nguyén quyét dinh vé chi phi t tung caa ban an so tham.
Vi cac lé trén,
QUYET PINH:
Can ctr vao khoan 1, khoan 2 Diéu 308 B¢ luat T6 tung dan su,

1. Dinh chi giai quyét d6i véi phan yéu cau phan t cua Cong ty Co phan C
V€ yéu cau ba Nguyen Thi Q phai boi thuong khoan tién thuéng nhén vién Sale
la 50.000.000 dong va mot phan lai cham thanh toan la 2.788.648 dong.

2. Khong chap nhan khang cao ctia nguyén don ba Nguyén Thi Q
3. Stra ban an so tham nhu sau:
~ Ap dung Bicu 117, bicu 118, Dicu 404, Dicu 405, Dicu 418, Diéu 428 va
Djéu 430 Bo lu@t Dan su; biéu 16, Diéu 17, biéu 18 va Diﬁu 55 Luéat Kinh doal}h
bat dong san; diémc khoan 1 Diéu 175, diém b khoan 2 Biéu 183 va khoan 1 bicu
189 Luat Dat dai; Diéu 48, Diéu 49 Luat Du lich; Nghi quyet sO

326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thudng vu Quéc hoi vé mirc
thu, mién, giam, thu, nop, quan Iy va st dung an phi, 1¢ phi Toa an,

Tuyén xu:

3.1. Khong chap nhan yéu cau khai kién cta nguyén don ba Nguyén Thi
Q vé: (i) Yéu cau tuyén bd Hop dong mua ban cin ho sé6 SeB07-05/HPMB-THE
Al ngay 06/3/2020 la v6 hiéu; (ii) Yéu cau Cong ty C6 phan C boi thuong sé tién
850.197.445 dong (Tdm trdam ndam muwoi triéu mét tram chin muwoi bay ngan bén
trdam bon muoi lam dong).
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3.2. Chap nhan yéu cau phan t caa bi don Cong ty C6 phan C

3.2.1. Cham dut thyc hién Hop dong mua ban can ho sé SeBO7-
05/HDMB-THE Al ngay 06/3/2020 va cac Phuy luc, Phu lyc stra d6i gitta Cong ty
Co phan C va Nguyen Thi Q.

 3.2.2. Bugc ba Nguyén Thi Q phai boi thuong thiét hai cho Cong ty Co
phan C 135.262.647 dong (Mot tram ba muoi lam triéu hai tram sau muoi hai
ngan sau tram bon muoi bay dong).

3.2.3. S6 tién ba Nguyén Thi Q da thanh toan theo Hop dong cho Cong ty
C6 phan C la 850.197.445 ddng. Sé tién ba Nguyén Thi Q phai béi thuong cho
Cong ty C6 phan C la 135.262.647 dong. Sau khi bu trir nghia vu, Cong ty C6
phan C phai hoan tra cho ba Nguy&n Thi Q 714.932.000 déng (Bdy trdm muroi
bon triéu chin tram ba muwoi hai ngan dong) (Lay tron). Thoi han hoan tra: Khong
qua 02 (Hai) nam ké tir ngay 10/5/2023.

4. V& an phi.
4.1. An phi so tham:

-Ba Nguyén Thi Q phai nop 44.868.000 d6ng an phi dan su so tham. Pugc
trlr vao tién tam Gng an phi so tham da nop 1a 18.750.000 dong theo Bién lai thu
tam Gng an phi, 1¢ phi Toa an s6 AA/2021/0006664 ngay 23/11/2021 ciia Chi cuc
Thi hanh an dan sy thanh phé C1, tinh Khanh H2. Ba Nguyén Thi Q con phai ndp
26.118.000 dong (Hai muoi sau triéu mét tram muoi tam ngan dong) an phi dan
sy so tham.

- Tra lai cho Cong ty C6 phan C tién tam tng an phi so thim da nop la
5.773.000 déng theo Bién lai thu tam Ung an phi, 1€ phi Toa an $6
AA/2021/0006902 ngay 19/4/2022 ctia Chi cuc Thi hanh 4n dan sy thanh phé C1,
tinh Khanh H2.

4.2. An phi phac tham

Ba Nguyén Thi Q phai nop 300.000 dong an phi dan sy phac tham. Pugc
trir vao tién tam Gng an phi phuc tham 14 300.000 dong theo Bién lai thu tam ung
an phi, & phi Toa an sé AA/2022/0000245 ngay 27/10/2022 ctia Chi cuc Thi hanh
an dan su thanh phé C1, tinh Khanh H2. Ba Nguyén Thi Q da nop du an phi dan
su phac tham.

5. Giit nguyén quyét dinh vé chi phi té tung cia ban an so tham.

Ban 4n phuc tham c6 hiéu lyc ké tir ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Khanh Hoa; THAM PHAN - CHU TQA PHIEN TOA
- TAND TP. Cam Ranh;
- VKSND TP. Cam Ranh;
- Chi cuc THADS TP. Cam Ranh;
- Cac duong su;
- Luu an van, hd so. .
Tran Hiru Vién
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