TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc lap — Tw do — Hanh phic

Ban 4n s6: 18/2022/KDTM-ST
Ngay 26-9-2022
VIV tranh chap hop dong
mua ban hang héa

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phan Hoi dong xét xir so' tham gom cé:
Thdam phéan — Chii toa phién toa: Ong Phan Tri Diing
Cdc Héi tham nhén dan: Ba Truong Thi Thu Ha
Ba Nguyén Thi Phung
- Thu ky phién toa: Ba Lé Thi Thuy Duong — Thu ky Toa an nhan dan
tinh Binh Duong.
- Dai dién Vien {(iém sdt nhan dan tinh Binh Dwong tham gia phién toa:
Ba Tran Thi Ngoc Tuyén — Kiém sat vién.

Trong cac ngay 19 va 26 thang 9 ndm 2022, tai try s¢ Toa an nhan dan tinh
Binh Duong xét xtr cong khai vy an kinh doanh, thuvong mai so' thdm thy 1y s6
09/2019/TLST-KDTM ngay 02 thang 12 nam 2019 vé viéc: “Tranh chap hop
dong mua ban hang hoa”. ,

Theo Quyét dinh dua vu an ra xét xur so 14/2022/QDXXST-KDTM ngay
19 thang 5 nam 2022, gitra cac duong su:

- Nguyén don: MS; dia chi: Singapore (128424).

Nguoi dai dién hop phdp cua nguyén don: Ong Ton That Ho N, sinh nam
1971. Dia chi: Thanh phd HO Chi Minh 13 ngudi dai dién uy quyén theo vin ban
iy quyén ngay 01/10/2019 (c6 mit).

Nguoi bdo vé quyén va lgi ich hop phdp ciia nguyén don: Ba Nguyén Nhat
Thuy VZ — Luat su cua Van phong Luat su

- Bi don: Cong ty TNHH CH, dia chi: tinh Binh Duong.

Ngueoi dai dién hop phdp cua bi don: Ong QZ, dia chi: thanh phd Hb Chi
Minh 13 nguoi dai dién Gy quyén theo vin ban oy quyén ngay 14/01/2020 (c6
mat).

Nguwoi bao vé quyén va loi ich hop phap cua bi don: C)ng NZ - Luat su cua
Vian phong Luat su NZ, thugc Doan Luat su tinh Binh Duong; dia chi: tinh Binh
Duong, vang mat.

NOI DUNG VU AN:
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* Theo Pon khéi kién ngay 01/10/2020, qud trinh té tung dai dién
nguyén don 6ng Tén Théat Ho N trinh bay: Ngay 30/3/2018, MS (viét tat 1a
cong ty MS) ky hop ddéng s6 CHI180320 véi Cong ty TNHH CH (viét tit 1a
Cong ty CH) dé thuc hién cong trinh SPG & ADIDAS Office thu mua ban - ghé
van phong cho Cong ty CH. Hop dong c6 gia tri 195.000 D6 la My (USD) duoc
thanh toan thanh 03 dot, nhu sau:

-Pot 1: Thanh toan tién dat coc 45% tuong duong 87.750 USD ngay sau
ky hop dong.

-Pot 2: Thanh toan tiép 45% tuong duong 87.750 USD sau khi Cong ty
MS giao hét hang cho Céng ty CH.

- Bot 3: Thanh toan 10% con lai twong duong 19.500 USD trong vong 45
ngay sau khi Céng ty MS lap rap xong va sau khi Cong ty CH kiém tra khong ¢
hu hong.

Ngay 01/6/2018, Céng ty MS va Coéng ty CH ky Phu luc hop dong sb
CHI180320-A dé diéu chinh lai phwong thic thanh toan nhu sau:

- Cong ty CH tam ung 30% tuong duong 58.500 USD cho Cong ty MS
trude khi Cong ty MS xuat hang.

- Cong ty CH thanh toan 15% tuwong dwong 29.250 USD trong vong 30
ngay, sau khi Cong ty MS giao hét hang, khong c6 hu hong cho Cong ty CH.
Hai bén cing thoa thuan lai Diéu kién giao hang ciia hop dong 1a CIF va thay
d6i thoi gian giao hang tir ngay 31/3/2018 dén ngay 30/7/2018.

Ngay 14/7/2018, hai bén tiép tuc ky phu luc hop dong sé6 CHI180320-B dé
diéu chinh lai hop dong CHI180320 va phu luc hop dong s6 CHI180320-A, cu
thé: Piéu chinh tén cong trinh: tir SPG & ADIDAS Office thu mua ban - ghé
van phong thanh SPG & ADIDAS Office thiét ké va thu mua ban ghé vin
phong. Va diéu chinh thanh toan dot 3 ctia hgp dong CHI180320 thanh:

- Thanh toan tién két thuc cong trinh 10% tuong dwong 19.500 USD, v&i
diéu kién C6ng ty MS phai giao hét toan s6 hang cho Céng ty CH, dong thoi lap
rap xong va sau khi Cong ty CH kiém tra khong c6 hu hong, thi trong vong 45
ngay Cong ty CH sé chuyén khoan, phi chuyén khoan do Cong ty MS chiu.

-Piéu chinh phu lyc hop déng s6 CHI180320-A phan giao nhan hang va
thanh toan 15% thanh: Giao nhan hang va thanh toan 15% tuong duong 29.250
USD sau khi Cong ty MS san xuat 16 hang, thi Cong ty CH s& chuyén khoan cho
Cong ty MS trudce khi _giao hang, phi chuyén khoan do Cong ty MS chiu.

- Hai bén ciing dong ¥ stra d6i thoi gian giao hang 1a tir ngay 31/3/2018 dén
ngay 30/8/2018, véi diéu kién giao hang CIF.

Can ctr theo hop dong, Cong ty MS di chuyén giao cho Cong ty CH 4 dot
hang. Cong ty CH da thanh toan tién coc 45% tuong duong 87.750 USD va tam
g 30% tuong duong 58.500 USD, tong cong 1a 146.250 USD. Cong ty MS da
san xuat xong va chudn bi giao hang dot cudi cung thir 5. Theo phu luc hop
ddéng s CHI180320-B thi Cong ty CH phai tra thém cho Cong ty MS 15%
tuong duong 29.250 USD (téng cong cac dot thanh toan 1én dén 90% gid tri hop
d6ng) sau khi Cong ty MS san xuit 16 hang. Tuy nhién, Cong ty CH tir chdi
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thanh toan phan tién dot 3 va don phuong chdm dut hop dong, vi pham nghia vu
theo quy dinh cua hop dong.

Nguyén don yéu ciu Toa an giai quyét:

- Tiép tuc thuc hién hop dong sé6 CHI180320, phu luc hop dong
CHI180320-A va CHI180320-B. ,

- Cong ty CH phai ngay 1ap tirc thanh toéan ti€p cho Cong ty MS dot 3 1a
15% gia tri hop dong la 29.250 USD, tuong duong 680.355.000 dong Viét Nam
theo ty gia ban ra ctia Ngan hang Vietcombank ngay 26/9/2019 la 23.260
VND/USD. ‘

- Sau khi CH thanh toan 29.250 USD, tuong duong 680.355.000 dong Viét
Nam theo ty gia ban ra cua Ngan hang Vietcombank ngay 26/9/2019 la 23.260
VND/USD, Cong ty MS s€& giao hét phan hang con lai theo hop dong. Trong
vong 45 ngay ké tur ngay Cong ty MS lap rap xong va Cong ty CH kiém tra
khong c6 hu hong, thi buge Cong ty CH thanh toan 10% gia tri hop dong con lai
la 19.500 USD, tuong du:ong 453.570.000 dong Viét Nam theo ty gia ban ra cua
Ngan hang Vietcombank ngay 26/9/2019 la 23.260 VND/USD.

Tong sb tién Cong ty CH phai tra cho Coéng ty MS la 48.750 USD, tuong
duong 1.133.925.000 déng Viét Nam theo ty gia ban ra cta Ngin hang
Vietcombank ngay 26/9/2019 la 23.260 VND/USD. ,

Nguyén don khong chap nhan toan bd y€u cau phan to cua bi don.

- Theo Pon phdn té ngay 18/5/2022, qud trinh t6 tung dgi dién bj don
ong Vo Chau QZ trinh bay:

Théng nhat 10i trinh bay cia nguyén don vé viéc xac lap Hop dong sd
CHI180320, cac Phu Ilyc hop déng CHI180320-A, Phu luc hop dong
CHI180320-B. Cong ty CH da thuc hién dung cac thoa thuan va da thanh toan
75% tong gia tri hop dong 1a 146.250 USD, d3 bao gdm thué nhap khau, phi 1ap
dat, van chuyén, giao hang.

Qua trinh giao nhan hang nhap khau thanh hai 1an: Lan 1 do bén dich vu
ctia Cong ty MS 1am thu tuc xuét nhap khau theo To khai hang héa nhap khau s
102237629660/H11 ngay dang ky 24/5/2018 tai Chi cuc Hai quan cira khau
Cang Sai Gon khu vuc I. Lan 2 do Cong ty CH lam thi tuc nhap khau theo T
khai hang héa nhap khau s6 102096518051/A12 ngay 07/7/2018 tai Chi cuc Hai
quan Quan 1y hang xut nhap khau. Tién thué khi giao hang 1an 1 thi dai dién
cho Céng ty MS da ndp 1a 329.434.363 dong, tién thué 1an 2 thi Céng ty CH da
nop 1a 163.596.384 dong (gém thué nhap khau 109.064.256 dong va thué gia tri
gia ting 54.532.128 dong).

Sau khi MS giao 04 16 hang (thanh 2 1an nhap khau) cho Céng ty CH, thi
Cong ty CH da yéu cau MS giao cac gidy to, chimg tir nhap khau hang héa hop
1é cia cac 16 hang nay gom chimg nhan xuat x& ngudn gbe hang hoa (Certificate
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of original, viét tit 1a C/O miu D), hoa don thwong mai, vin don, phiéu dong
g6i) dé Cong ty CH thuc hién khai bao hai quan va 1am tha tuc hoan thué.

Ngay 17/7/2018, Cong ty CH nhan dugc C/O mau D cua céac 16 hang do
MS gui dén (dot nhép hang lan thir 2). ~Ngély 18/7/2018, Cong ty CH gui email
hoi MS khi nao thi guri ban goc C/O mau D cho Cong ty CH, thi MS xac nhén
cac C/O ma MS gui ngay 17/7/2018 la ban C/O mau D dugc ky dién tu.

Tuy nhién, sau khi Cong ty CH st dung cac C/O mau D ky dién tir do
Mudular gtri dé thuc hién thi tuc khai bao hai quan va hoan thué, thi Co quan
hai quan cho biét cic C/O miau D do Mudular cung cép khong hop 1&. Bai vi,
cdc C/O mau D ma MS d3a giao cho Cong ty CH khong khép voi Hoa don
thuong mai (Commercial Invoice) s6 0-UACI1806/004 ngay 27/7/2018 vé sb
kién, sb ky, s6 tién, md HS code, thong tin ngudi ban hang, ngdy xuat hang va
khéng tich vao 6 ¢6 bén thr 3 trén C/O. Vi vy, Cong ty CH khong thé khai bao
hai quan va hoan thué cho céc 16 hang ma MS d3 giao.

Ngay sau d6, Cong ty CH da thong bao, huéng dan va yéu cau MS sira lai
céc thong tin trén C/O mau D cho ding theo yéu cau ciia Co quan hai quan, gui
lai cho Cong ty CH trong vong 30 ngdy, dé Cong ty CH khai bao hai quan va
hoan thué. Tuy nhién, qua thoi han 30 ngay nhung Cong ty MS van khong sira
lai cac C/O mau D, ma cling khong thuc hién vi¢c dang ky thay ddi céc thong tin
C/O mau D trén hé théng mot ctra ASEAN, dé Co quan hai quan tai Viét Nam
kiém tra cac thong tin C/O mau D cua cac 16 hang ma MS da giao cho Cong ty
CH. Sau d6, Cong ty CH da nhiéu lan yéu cau MS phai giao cdc C/O mau D hop
16, d¢ Cong ty CH thuc hién khai bao hai quan ding han theo hop ddng va cung
cap cho Ngan hang dé 1am co s& thanh toan dot hang thtr 5 (dot hang cudi cung)
nhung MS khéng thuc hién nén Cong ty CH khong lam thu tuc hoan thué dugc.
Cong ty CH phan t6 yéu cau Cong ty MS hoan tra lai cac khoan thué nhap khau,
thué gia tri gia ting va cac chi phi nép phat voi tong sd tién 19.782,139 USD.
Cu thé nhu sau:

(A) Theo To khai hang héa nhap khau (thong quan) sé 102096518051
dang ky ngay 07/07/2018 tai Chi cuc Hai quan Quan ly hang héa Xuat nhap
khau ngoai Khu cong nghiép Binh Duong xac dinh s6 thué ma Céng ty CH da
ndp s& duoc hoan lai 1a 7,021 USD tinh theo ty gia USD tai thoi diém mo To
khai hai quan 1a 163.596.384 VND gdm thué nhap khau 1a 109.064.250 déng va
gia tri gia tang la 54.532.128 dong. Tuy nhién, do MS khong sira d6i, bo sung
chtng tir C/O mau D hop 18 cua 16 hang nay cho Cong ty CH dé lam thu tuc
hoan thué, nén Cong ty CH van chua duoc Co quan Nha nuéc hoan lai sé tién
thué nay.
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(B) Sb tién ma Cong ty CH du kién phai ndp phat cho co quan Nha nudc
do MS khéng giao cac C/O mau D hop 1¢ va cac to khai hang héa nhap khau,..
dé Cong ty CH khai bao hai quan 1an nhap hang thar 2 1a: 19.782,139 USD. Cu
thé:

Téng s tién cua cac 16 hang ma Cong ty CH da thanh toan cho MS Ia:;
146.250 USD (twong duong 75% tong gié tri hop dong), trong do:

- Gia tri hoa don, ching tir hop 1€ cua cac 16 hang la: Can cu theo To khai
hang hoa nhap khau (théng quan) sé 102096518051, dang ky ngay 07/7/2018 tai
Chi cuc Hai quan Quan Iy hang héa xuat nhap khau ngoai Khu cdng nghiép
Binh Duong, thi gia tri héa don hop 1& cua cac 16 hang dé khai hai quan 1a:
77.178,48 RM (don vi tién té Malaysia), twong duong 18.638,61 USD.

- Gia tri hoa don, chang tir khéng hop 1€ cua cac 16 hang la: 146.250 USD
— 18.638,61 USD = 127.611,39 USD.

Do MS khéng giao cac C/O mau D hop 1¢ ctia cac 16 hang, ma ciing khong
giao to khai hang hoa nhip khau ciia cac héa don gia tri hang hoa (khong hop 18)
con lai 1a 127.611,39 USD, dé Coéng ty CH lam thu tuc hoan thué. Cho nén,
Cong ty CH co thé phai chiu ndp phat 20% sb tién thué cho Co quan nha nudc
d6i voi gia tri hoa don khong hop 18 cua cac 16 hang nay theo diém b khoan 2
Piéu 107 Luat Quan 1y thué nam 2006, Luat Quan 1y thué stra doi nam 2012,
Tuy nhién, dé tao diéu kién giai quyét tranh chép giita cac bén, Cong ty CH dé
nghi MS chi phai hoan tra lai 10% s6 tién phat trén gia tri hoa don khong hop 18
cua cac 16 hang la:

127.611,39 USD x 10% = 12.761,139 USD. Téng cong sb tién ma MS phai
hoan tra cho Cong ty CH la:

(A) + (B) = 7,021 USD + 12.761,139 USD = 19.782,139 USD tuong
duong 463.495.516 dong, theo ty gia USD cua Ngan hang Thuong mai C6 phan
Ngoai thuong Viét Nam - Vietcombank ngay 18/5/2020 1a 23,430 VNB/USD.

Bi don khdng chap nhan toan bo yéu cau khoi kién cua MS va yéu cau
phan té nhu sau:

- Budc MS phai giao cho Cong ty CH day du cac gidy to, ching tir hop 1é
gom cac C/O miu D, cac héa don thuong mai (Commercial Invoice), cac phiéu
dong gb1 hang hoa (Packing List), van don (Bill of lading), t& khai hang hoa
nhap khau,... ctia cac 16 hang, d¢ Cong ty CH lam thi tuc hoan thué.

- bong thoi, bugc MS phai stra d6i va ding ky théng tin C/O miu D cua
cac 16 hang trén hé thong Co ché mot cita ASEAN, dé hai quan tai Viét Nam
kiém tra cac théng tin C/O mau D cua cé4c 16 hang.
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Budc MS phai hoan tra lai toan bo s6 tién thué nhap khau, thué gia tri gia
tang va cac chi phi thuc hién hop dong 1a tién phat do khai sai CO ddi véi 16
hang nhap khau 1an 2 ngay 07/7/2018 cho Cong ty CH. Tong cong sb tién 1a
19.782,139 USD tuong duong 463.495.516 dong.

Tai phién toa:

Y kién nguyén don: Giit nguyén yéu cau khoi kién. Ve yéu cau ‘phan t6 clia
bi don thi nguyén don chap nhan hoan tra cho bi don s tlen thué nhap khau
hang 1an 2 theo T khai hang hoa nhap khau (thong quan) sé 102096518051
dang ky ngay 07/7/2018 1a 109.064.256 dong, khong chap nhén tra tién thué gia
tri gia ting vi Cong ty CH 1a bén tiéu dung khong dugc huong uu dii loai thué
nay. Nguyén don dd giao cho bi don bd chung tir khi nhap khau hang lan 1.
Nguyén don di giao C/O miu D cho bi don lam thu tuc nhap khau hang lan 2.
Hop dong cac bén khong thoa thuan chi tiét cac thong tin phai ghi trén C/O mau
D nén nguyén don da thyc hién dang nghia vu giao ching tir khi khau hang lan
2. C/O mau D khong sai ma HS, vi€c sta chita thong tin trén C/O mau D khi
nhap khau hang lan 2 la do nguyén don hd trg chinh stra theo yéu cau cta bi don
nhung chua truyén phat trén hé thong va bd sung phan no ching tur cho co quan
hai quan, hién nay thoi gian qua 1au khong thé chinh sira theo yéu cau cia bi don
duoc.

Y klén bi don: Khong chap nhan nhan hang dot 5. Bi don xin rat lai mot
phan yéu cau phan t6 vé viéc budc nguyén don hoan tra tién thué khi nhap khau
hang lan 1 va tién phat thué voi tong s6 tién 1a 299.899.132 dong (463 495.516
dong - 163.596.384 dong), chi yéu cau nguyén don hoan tra tién thué lan nhap
hang thir 2 14 163.596.384 dong (gom thué nhap khau 109.064.256 dong va thué
gia tri gia tang 54.532.128 dong) va chinh sta, giao lai ching tir C/O hop 18 lan
nhap hang thir 2 dé Cong ty CH duoc huong vu dii hoan thué.

Y kién cta dal dién Vién Kiém sat nhan dan tlnh Binh Duong:

Vé thu tuc t6 tung: Trong qua trinh giai quyét vu an va tai phién toa,
nhitng nguoi tlen hanh t6 tung va tham gia t6 tung d& chap hanh dung quy dinh
ctia phap luat to tung dan sy. Toa an nhan dan tinh Binh Duong thy Iy don kién
1a dung tham quyén.

- V& noi dung vu an: Hang hoa nguyén don da giao, bi don nhén va st
dung khong khiéu nai hay tranh chip vé sb luong, chat luong va gia ca. Viéc
tranh chap thong tin trén gidy to dé bi don dugc hudng hoan thué khong phai 1a
cin ct dé hai bén cham dit hop dong nén nguyén don khéi kién yéu cau bi don
tiép tuc thuc hién hop déng da ky két 1a co can cir chép nhan.

Pé nghi Hoi dong xét xtr chap nhan yéu cau khoi kién cua nguyén don
budc bi don tiép tuc thuc hién hop dong da ky két. Chap nhan mot phan yéu cau
phan té cua bi don nhu sau: Ghi nhan viéc nguyén don déng y boi thuong cho bi
don khoan tién thué nhép khau, khong chap nhan yéu cau phan té cua bi don Ve
Viéc budc nguyén don boi thuong tién thué gia tri gia ting. Pinh chi giai quyét
dbi voi cac yéu cau cua duong su dd ty nguyén rat lai, khong yéu cau Toa an

giai quyeét.
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Sau khi nghién ctru céc tai li€u c6 trong hd so vu 4n duoc thim tra tai
phién toa va can ctr vao két qua tranh tung tai phién toa, y kién Kiém sat vién;
NHAN PINH CUA TOA AN:

[1] Cac duong su théng nhat viée xac 1ap hop dong sé6 CHI180320 ngay
30/3/2018, Phy luc hop ddng s6 CHI180320-A ngay 01/6/2018, phu luc hop
dong s6 CHI180320-B ngay 14/7/2018. Cong ty MS thiét ké va thu mua ban ghé
van phong cho Cong ty CH. Hop dong co gia tri 195.000 USD duoc thanh toan
thanh 03 dot, nhu sau:

Dot 1: Thanh toan tién dat coc 45% tuong dwong 87.750 USD ngay sau ky
hop dong.

Dot 2 (sau khi diéu chinh 1an cudi theo phu luc hop dong sé6 CHI180320-
B):

- Cong ty CH tam tng 30% twong duong 58.500 USD cho Cong ty MS
trudc khi Cong ty MS xuat hang.

- Giao nhan hang va thanh toan 15% tuong dwong 29.250 USD sau khi
Cong ty MS san xuét 16 hang thi Cong ty CH s& chuyén khoan cho Cong ty MS
truée khi giao hang, phi chuyén khoan do cong MS chiu. Hai bén ciing dong y
stra d6i thoi gian giao hang 1a tir ngay 31/3/2018 dén ngay 30/8/2018, voi diéu
kién giao hang CIF.

-Pot 3 (sau khi diéu chinh 1an cudi theo phu luc hop dong s CHI180320-
B): Thanh toan tién két thiic cong trinh 10% tuong duong 19.500 USD, véi diéu
kién Cong ty MS phai giao hét toan s6 hang cho Cong ty CH, dong thoi lap rap
xong va sau khi Céng ty CH kiém tra khong c6 hu hong, thi trong vong 45 ngay
Cong ty CH s& chuyén khoan, phi chuyén khoan do Cong ty MS chiu.

Thuc hién hop dong, Cong ty MS giao hang lam 5 dot. Cong ty CH da
thanh toan tién coc 45% gia tri hop dong 1a 87.750 USD va tam tng 30% la
58.500 USD, tong cong 1a 146.250 USD. Cong ty MS uy thac cho nha san xuat
tai Malaysia la Cong ty UAZance, cOng ty giao nhan hang hoa va phu trach hai
quan la Cong ty TNHH Thuong mai Dich vy Van tai QTDDXZ, Congty C H
RFZ Services (Malaysia) SND BHD va Cong ty TNHH Dich vu Van tai CRVN,
Cong ty C6 phan Pau tu R phu trach cong doan lip dit. Qua trinh giao nhan
hang nhap khau thanh hai 1an:

Lan 1 do Cong ty UAZance lam thi tuc nhap khau theo To khai hang hoa
nhap khau s6 102237629660/H11 ngay dang ky 24/5/2018 tai Chi cyc Hai quan
ctra khau Cang sai Gon khu vuc L. Cong ty MS da nop thué gom thue nhap khau
110.358. 65?>dong va thué gia tri gia ting 1a 55.179.326 dong, tong cong la
165.537.979d6ng.

Lan 2 do Cong ty CH tryc tiép lam tha tuc nhap khau theo To khai hang
hoa nhép khau s6 102096518051/A12 ngay 07/7/2018 tai Chi cuc Hai quan
Quan ly hang xuat nhap khau. Cong ty CH da ndp thué nhdp khau 109.064.256
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ddng va thué gia tri gia ting 54.532.128 ddng, tong cong 1a 163.596.384 ddng.
Cong ty CH da nhan duoc hang héa cua ca hai dot nhap khau hang trén va st
dung cho dén nay khong tranh chap yéu cau bao hanh.

Céc tinh tiét, su kién trén do duong su thong nhat 13 ching ctr nguyén don
khong phai ching minh theo quy dinh tai Piéu 90 cta Bo luat Té tung déan su.
Toda an di ban hanh thong bao yéu cau nguyén don cung cép dia chi hién nay
cua cac cong ty da cung cap hang héa cho bi don 14 Céng ty UAZance, Cong ty
TNHH Thuong mai Dich vu Van tai QTDDXZ, Cong ty C H RFZ Services
(Malaysia) SND BHD, Cong ty TNHH Dich vy van tai CRVN va Cong ty Cb
phan Pau tu R dé dua vao tham gia td tung trong vu an nhung nguyén don
khong cung cap va xac dinh cac cong ty trén khong cé quyen, nghia vu lién
quan, dé& nghi Toa an khong triéu tap. Vi vy cin clr Dleu 70 ctua Bo luat TH
tung dan sy, Toa an khong dua cac cong ty di cung cip hang hoa cho bi don,
Cong ty UAZance, Cong ty TNHH Thuong mai Dich vu Van tai QTDDXZ
tham gia t6 tung v6i tu cach ngudi co quyén, nghia vu lién quan trong vu 4n.

[2] Tai phién toa, dai dién bi don xin rat lai mot phan yéu cau phan t6 vé
viéc budc nguyén don hoan tra tién thué khi nhap khau hang lan 1 ngay
04/5/2018 va tién phat thué voi tong so tién 14 299.899.132 dong do nguyén don
d3 ndp hoan tat; rit yéu cau giao bo hd so nhap khau lan 1 (gdm C/O méu D hop
1€, cac hoa don thuong mai, Phiéu dong go1 hang hoa, van don, to khai hang hoa
nhap khau va bd ho so nhap khau lan 2 (gom hoéa don thuong mai, Phiéu dong
g6i hang hoa, van don) do nguyén don di cung cap cho bi don khi lam thu tuc
nhap khau lan 2. Viéc rat mot phan don phan to ctia bj don 13 hoan toan tu
nguyén nén Hoi déng xét xur can ct Diéu 244 Bo luat T6 tung dan su dinh chi
cac phan yéu cau phan t6 nay.

[3] Pai dién nguyén don trinh bay Cong ty MS di san xuat 16 hang dot 5 va
yéu cau Cong ty CH chuyén khoan thanh toan 15% twong dwong 29.250 USD dé
tién hanh nhap khau, lap rap cho Cong ty CH nhung bi don khong dong ¥ thanh
toan va nhan hang theo théa thuan. Pai di¢n bi don cho réng Cong ty MS khong
giao chimg tir nhap khau hai dot hang ngay 04/5/2018 va ngay 07/7/2018, vi
pham hop dong nén khéng nhan hang dot 5 nita.

Cin cit Phu lyc hop dong s6 CHI180320-B do hai bén ky két ngay
14/7/2018 quy dinh sau khi Cong ty MS san xuat xong 16 hang (twong tmg 1a dot
5), thi Cong ty CH phai chuyén khoan thanh toan 15% tuong duong 29.250
USD cho Cong ty MS trudc khi giao hang, phi chuyén khoan do Céng ty MS
chiu. Khi Cong ty MS giao hét toan bd s6 hang cho Cong ty CH, dong thoi lap
rap xong va sau khi Cong ty CH kiém tra khong ¢ hu hong, thi trong vong 45
ngdy Cong ty CH s& chuyén khoan thanh toan tién két thuc cong trinh 10%
tuong duong 19.500 USD, phi chuyén khoan do Cong ty MS chiu. Hai bén ciing
dong y sira doi thoi gian giao hang 1 tir ngay 31/3/2018 dén ngay 30/8/2018,
voi diéu kién giao hang CIF. Vi vay, theo thdéa thuan cua hop déng thi vi¢c giao
chtng tir cac dot giao hang tir dot 1 dén dot 4 (da nhap khau 1am 02 14n, bi don
d3 nhan hang va stir dung dén nay) khong phai la diéu kién phai c¢6 khi giao hang
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dot 5, viéc giao chung tur chi nham muc dich huong vu dai, khAu trir thué khi
nhap khau hang hoa. Pai dién bi don thira nhan nguyén don di nhan thong bao
yéu cau giao hang dot 5 tir ngay 17/8/2018 nhung bi don khéng chip nhan nhan
hang véi 1y do nguyén don chua giao du chung tir cac dot giao hang trudc. Xét
bi don khong nhan hang dot 5 1a vi pham hop dong nén nguyén don khoi kién
yéu cau bi don phai tiép tuc thyc hién hop dong thanh toan 15% tuwong duong
29.250 USD dé nhép khau, lap rap hang dot 5 cho Cong ty CH st dung va kiém
tra, thanh toan tién két thuc cong trinh 10% gia tri hop dong 1a 19.500 USD
tuong duong 458.932.500 dong (theo ty gid USD hién nay cta Ngin hang
Vietcombank do bj don yéu céu) 1a c¢6 co so chip nhan.

[4] Bi don gilr nguyén phan phan té yéu cau nguyén don hoan tra tién thué
lan giao hang tha 2 voi s6 tién 13 163.596.384 dong (gém thué nhap khau
109.064.256 dong va thué gia tri gia tang 54.532.128 dong) va cung cap lai gidy
chtng nhan xuat x@ C/O mau D hop 18 cta lan giao hang thi 2 dé bi don xin
hoan thué. Tai phién toa, nguyén don xac dinh C/O mau D lan giao hang tha 2
c6 sai sot vé ngay thang phat hanh, loai hang nhung khong sai sét vé ma HS, do
da qua han nén khong thé chinh stra dé cung cap lai theo yéu cau cta bi don nén
chap nhan thanh toan cho bi don tién thué nhap khau lan giao hang thir 2, khéng
chap nhan thanh toan thué gia tri gia tang vi thué nay nguoi mua hang phai chiu
ma khong dugc hudéng uvu dai.

Xét theo Piéu 9 Hop dong ngay 30/3/2018 quy dinh khi Cong ty MS giao
hang phai cung cap day du gidy to don hang. Tuy nhién, cac bén khong thoa
thuan ché tai khi nguyén don khong giao bd chtng tir kém theo hang hoa. Theo
Bién ban xac minh ngay 12/9/2022 tai Chi cuc Hai quan ngoai khu cong nghiép
cung cap thong tin: “C/O form D s6 tham chiéu KL-201807-CCF-218400-W-
073132 cdp ngay 16/7/2018 da dwoc Hai quan xir Iy tie chéi ngay 24/7/2018.
Khéng cé théng tin vé viéc sita doi, bé sung C/O cho dén nay. Doanh nghiép
khéng cung cdp bé sung C/O con no thi khéng dwoc hwong thué sudt wu dai dic
biét. C/O cdp ngay 16/7/2018 sai nhitng théng tin vé ngay phdt hanh trén C/O la
ngay 18/6/2018 nhung ngay cua hoa don thwong mai la ngay 27/6/2018, logi
hang hoa ghi trén C/O khdc voi hang hoa trén van don, ma HS trén C/O la 9403
nhung ma HS trén To khai hai quan la 83025000. Truong hop nay tuy c6 khac
biét vé md sé HS do doanh nghiép ké khai nhung vin cé thé chap nhdn dwoc voi
diéu kién nhitng thong tin khéc trén C/O phdi phit hop. Mirc thué sudt wu ddi la
thué nhdp khau 25% gia tri tinh thué, con wu dai dic biét thué nhdp khau la 0%
tri gid tinh thué.”. Theo Diéu 42 Luat ‘Thuong mai vé giao chung tr lién quan
dén hang hoa quy dinh khi bén ban khac phuc nhiing thiéu sot clia ching tir ma
gay thi€t hai hodc lam phat sinh chi phi bat hop 1y cho bén mua thi bén mua co
quyén yéu cau bén ban khic phuc bat loi hodc chiu chi phi d6. Vi Vay, truong
hop nay nguyén don khong chinh sira, bo sung dugc chimg tir C/O lan giao hang
thir 2 dan dén bji don khong dugc hoan thué vu dii dic biét 1a thué nhap khau
0% nén nguyén don chap nhan tra lai cho bi don khoan tién thué nay 1a phu hop
nén Hoi dong xét xtr ghi nhan. Di voi yéu cau phan td cta bi don budc nguyén
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don tra thué gia tri gia ting 54.532.128 dong can cur Bién ban xac minh ngay
12/9/2022 thi bi don khong dugc hudng vu dai doi voi loai thué nay nén khong
cd can cu chap nhan.

_ [5]Bidon yéu cau nguyén don stra chita, giao bd sung chimg tir C/O hop 1¢
lan giao hang thr 2 nhung nguyén don x4c dinh khong thé chinh stra C/O duogc
vi da qua thot han quy dinh.

Xét theo Bién ban x4ac minh ngéy 12/9/2022 tai Chi cuc Hai quan ngoai
Khu cong nghlep cung cip thong tin: “C/O dé huéng wu dai sé dwoc gia han
khong qua mot nam. T rieong hop ndy di qud lau, hé thong sé khong tlep nhan
stra doi, b6 sung nita”. Vi vay, khong c6 co sd chip nhin yéu ciu phan td cua bi
don budc nguyén don sira chita, giao bd sung chung tir C/O vi khong thé thi
hanh an duoc, déng thot bi don cling khong dam bao dugc muc dich hoan thué,
nguyén don da chap nhan hoan tra tién thué nhap khau cho bi don.

Tt nhitng co so nhan dinh néu trén, c6 can clr chap nhan mot phan yéu
cau khoi kién ctia nguyén don, chap nhan mot phan yéu cau phan t cua bi don.
Quan diém cia dai dién Vién Kiém st 1a phu hop quy dinh phap luat nén co6 cin
ctr chap nhan.

V& an phi kinh doanh, thuong mai so tham: Nguyén don, bi don phai chiu
theo quy dinh.

Vi cac lé trén,

QUYET PINH:

Cin ctr cac Diéu 37, 38, 147, 227, 244, 266 B0 luat T6 tung dan su.

Can ctr cac Dléu 24,42, 50, 55, 319 Luat Thuong mai nam 2005;

Nghi quyét s6 326/2016/UBTVQH14 ngay 30 thang 12 nam 2016 cua Uy
ban thudng vu Qubc hdi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va
st dung an phi va 1€ phi Toa an.

1. Pinh chi phan yéu cau phén t6 vé viéc budc nguyén don hoan tra tién
thué khi nhap khau hang lan 1 ngay 04/5/2018 va tién phat thué voi téng s tién
la 299.899.132 ddng do nguyén don di ndp; bo hd so nhap khau lan 1 (gdm C/O
mau D hop 18, cac hoa don thuong mai, Phiéu dong goi hang hoa, van don, to
khai hang hoa nhap khau va bo hd so nhap khau 1an 2 (gdm hoa don thuong mai,
Phiéu dong goi hang héa, van don).

o2 Chép nhéan yéu cau khoi kién ctia nguyén don MS vé viéc tranh chap hop
dong mua ban hang hoa véi bi don Cong ty TNHH CH.

Budc Cong ty TNHH CH tiép tuc thuc hién hop déqg mua ban hang hda so
CHI180320 ngay 30/3/2018, Phu luyc hop dong so CHI180320-A ngay
01/6/2018, phu luc hgp dong s6 CHI180320-B ngay 14/7/2018.

Cong ty TNHH CH c¢6 nghia vu thanh toan cho MS 29.250 (hai muoi chin
nghin hai trim nam muoi) USD quy d6i thanh 688.398.750 (sau trim tdm muoi
tam triéu ba trim chin muoi tdm nghin bay trim nim muoi) dong dé MS nhap
khau, 13p rap hang dot 5 theo hop dong mua ban hang hoa sé CHI180320 ngay
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30/3/2018, Phu luc hop dong so6 CHI180320-A ngay 01/6/2018, phu luc hop
ddéng s6 CHI180320-B ngay 14/7/2018 cho Cong ty TNHH CH, phi chuyén
khoan thanh todn do Cong ty MS chiu.

Sau khi MS hoan thanh viéc lap rap hang héa dot 5 theo hop dong va phu
luc hop dong trén, Cong ty TNHH CH kiém tra dat yéu cau thi c6 trach nhiém
thanh todn hét s6 tién con lai cia hop dong la 19.500 (mudi chin nghin ndm
tram) USD quy d6i thanh 458.932.500 (bdn trim nim muoi tdm triéu chin trim
ba muoi hai nghin nim trim) dong trong thoi han 45 ngay ké tir ngay hoan
thanh viéc lap rap hang hda, phi chuyén khoan thanh toan do Coéng ty MS chiu.

Ké tir ngdy nguoi duge thi hanh 4n c6 don yéu cau thi hanh an, néu ngudi
phai thi hanh 4n chdm thanh toan s tién trén, thi hang thang con phai chiu thém
khoan tién 14i cta s tién chua thanh toan theo muc 13i sut quy dinh tai khoan 2
Picu 468 Bo luat Dan sy nam 2015 tuong tng véi so tién va thoi gian chua thi
hanh.

3. Chap nhan mot phan yéu cau phan t ctia bi don Cong ty TNHH CH

~ Budc MS ¢ trach nhiém hoan tra cho Cng ty TNHH CH tién thué nhap
khau la 109.064.256 (mot tram 1€ chin tri¢u khong trdm sdu muoi bon nghin hai
tram ndm muoi sau) dong.

4. Khong chap nhin phan yéu ciu phan té cua bi don budc nguyén don
hoan tra thué gia tri gia ting 54.532.128 dong va giao ching tir chtirng nhan xuét
xt hang hoéa C/O lan giao hang thir 2 theo To khai hang hoa nhap khau sb
102096518051/A12 ngay 07/7/2018.

Ké tir ngay nguoi dugc thi hanh an c6 don yéu cau thi hanh an, néu nguoi
phai thi hanh an chdm thanh toan sO tién trén, thi hang thang con phai chiu thém
khoan tién 13i ctia s6 tién chua thanh toén theo murc lai suat quy dinh tai khoan 2
Picu 468 Bo luat Dan sy nim 2015 twong tng voi s6 tién va thoi gian chua thi
hanh.

5. An phi kinh doanh, thuong mai so tham:

Nguyén don MS phai chiu 5.453.213 ddng, duoc khiu trir tién tam tmg an
phi da ndp tong cong 42.519.875 ddng theo hai Bién lai thu tién sb 0027182
ngay 27/11/2019 va s6 0044853 ngay 08/12/2020 ctia Cuc Thi hanh an dén sy
tinh Binh Duong, con hoan tra cho MS 37.066.662 (ba muoi bay triéu khong
trim S4U muoi sau nghin Sau trim sau muoi hai) déng.

Bi don Cong ty TNHH CH phai chiu 52.419.938 dong, dugc khau trir tién
tam Ung an phi da nop 14.269.910 dong theo Bién lai thu tién s6 0044584 ngay
25/5/2020 cua Cuc Thi hanh an dan sy tinh Binh Duong, con phai nop thém
38.150.028 (ba muoi tam triéu mot tram nadm muoi nghin khong tram hai muoi
tam) dong.

Nguyén don, bi don vang mit co quyén khang cao ban an trong thoi han 15
ngay keé tir nhan dugc ban an so tham hodc niém yét ban an theo quy dinh.

Truong hop Ban an dugc thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh
an dan sy thi nguoi dugce thi hanh an dan sy, nguoi phai thi hanh an dan sy co
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quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh 4n
hodc cudng ché thi hanh an theo qui dinh tai cac Piéu 6, 7, 7a va 9 Luat Thi
hanh an dan sy; thoi hiéu thi hanh an dugc thuc hién theo qui dinh tai Piéu 30
Luéat Thi hanh an dan su./.

Noi nhn: TM. HQI PONG XET XU SO THAM
- VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA

- Cuc THADS tinh Binh Duong;
- Cac duqng sur;
- Luu: H6 so vu an, Toa KT, HCTP.

Phan Tri Diing



