TOA AN NHAN DAN QUAN 8 CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHIi MINH Péc 1ap - Tu do - Hanh phiic

Bén 4n s6: 213/2020/DS-ST
Ngay: 22/7/2020

V/v tranh chap Hop ddng

mua ban can ho

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN 8, THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir so thdm gom c6:
Tham phdn - Chii toa phién toa: Ba Doan Thi Nga
Cdc Hoi tham nhan dan:
1. Ong Poan Viin Ry
2. Ba Nguyén Thi Nim

- Thu ky phién toa: Ba Hira Hong Pio - Thu ky Toa an nhan dan Quén 8, Thanh
pho HO6 Chi Minh.

- Dgi dién Vién Kiém sit nhan din Qugn 8, Thanh pho Ho Chi Minh tham gia
phién toa: Ba Ngoé Thi Kim Sinh - Kiém sat vién.

Ngay 22 thang 7 ndm 2020, tai tru s Toa 4n nhan dan Quan 8, Thanh phd Ho Chi
Minh xét xir so' thdm cong khai vu an thy ly so: 54/2019/TLST-DS ngay 04 thang 01
nam 2019 vé “tranh chap hop dong mua ban can ho” theo Quyeét dinh dua vy an ra xét
xu s0: 90/2020/QDXXST-DS ngay 15 thang 6 ndm 2020 va Quyét dinh hoén phién toa
s0 62/2020/QDST-DS ngay 03 thang 7 nam 2020, giira cac duong su:

Nguyén don: Ba Trang Thanh Ph, sinh nam 1981
Pia chi: B2-08-01 chung cu HL, 491 HG, Phuong L, Quan E, Tp. H6 Chi Minh.

Nguoi dai di¢n hop phap ctua nguyén don: Ong Nguyen Phuong D, sinh ndm: 1982
1a dai dién theo uy quyén (Vian ban uy quyén sé cdng chang: 002841 Quyen )
01/TP/CC-SCC/HPGD ngay 10/3/2020 cua Van phong Coéng ching Tran Québc
Phong).

Bi don: Cong ty VHP
Tru s6: 312 - 314 TTV, Phuong N, Quan H, Tp. Hb Chi Minh

~ Dbai dién theo phap luat: Ong Nguyén Vin M, sinh nam 1962; chirc danh: Giam
doc; dia chi: 539 TTV, Phuong M, Quan H, Tp. H6 Chi Minh.



(Nguyén don, bj don ving mit)
NOI DUNG VU AN:

* Theo don khai kién nop tai Toa an ngay 22 thang 11 ndm 2018 va qua trinh tham
gia t6 tung, nguyén don — ba Trang Thanh Ph c6 dai dién theo Gy quyén 13 6 oOng Nguyén
Phuong D trinh bay: Ngay 10/10/2012, ba Ph va Cong ty VHP (sau day viét tat 1a Cong
ty VHP) do 6ng Nguyén Vin M 1a ngudi dai dién theo phap luat c6 ky Hop dong mua
ban can ho s6 67L/2012/HPMBCH-VHP véi ndi dung mua ban can ho B2B-LA, tang
19, dién tich 82.78m? thudc Du 4n Chung cu cao cép VHP toa lac tai s6 339 BS, Phuong
P, Quan H, Thanh phd Hb Chi Minh do Cong ty VHP lam chi dau tu, voi gia la
1.853.030. 300ddng (d bao gom thué gia tri gia tang); phuong thirc thanh toan bang
tién dong Viét Nam theo lich thanh toan di duoc 4n dinh trong Phu luc hop dong sd
01/PLHD-VHP ban hanh kém theo hop ddng; ban giao cin hd vao quy I nam 2015.
Cung ngay 10/10/2012, hai bén c6 ky 04 phu luc hop dong kém theo.

Thuc hién hop dong, ba Ph da thanh toan tong sé tién 14 1.760.378.785d0ng, turong
duong 95% gia tri hop dong theo c&c phiéu thu sé PT 05 ngay 10/10/2012 va phiéu thu
s6 PT 06 ngay 10/4/2013. Tuy nhién, dén nay Cong ty VHP van chua tién hanh ban
giao can ho cho ba Ph.

Nay, ba Ph khoi kién yéu cau chdm dat Hop dong mua ban cin ho sd
67L/2012/HPMBCH-VHP da ky gitta ba Trang Thanh Ph véi Cong ty VHP ngay
10/10/2012 va yéu cau Cong ty VHP phai hoan tra s tién 1.760.378.785d6ng ma ba
d3 ndp cho Cong ty VHP theo cac Phiéu thu s6 PT 05 ngay 10/10/2012 va phiéu thu sd
PT 06 ngay 10/4/2013. Ba Ph khong c6 yéu cau tinh 13i hay boi thuong thiét hai trén
s tién da dong.

* Trong qua trinh giai quyét vu 4n, Toa an da triéu tap hop 1¢ bi don dén Toa an
dé tu khai; tham gia phién hop kiém tra viéc giao ndp, tiép can, cong khai chung cu,
tham gia phién toa nhung Cong ty VHP khong cir nguoi dai dién hop phap dén Toa an
theo gidy tri¢u tap ma khong c6 1y do chinh dang. Cong ty VHP ciing khong c6 bat ky
van ban nao phan hdi dbi voi yéu cau khoi kién cta nguyén don. Do d6, Toa an khong
thé thu thap duoc 10i khai ctia Cong ty VHP.

Tai phién toa,
Pai dién theo iy quyén ctia nguyén don c6 don dé nghi Toa an xét xir vang mat.
Bi don vang mit lan tht hai khong c6 1y do.

Pai dién Vién Kiém sat nhan dan Quan 8 phat bleu y kién: Qua kiém sat viéc giai
quyét vu an tir khi thy 1y dén trude khi xét xir thay rang:

- V& t6 tung: Tham phan da chap hanh dung quy dinh tai Diéu 48 B luat T4 tung
dan sy 2015 trong qué trinh giai quyét vu an. Tai phién toa, Ho1i dong xet xu, thu ky
phién toa da thuc hién ding quy dinh ctia B0 luat T tung Dan su 2015 vé phién toa so
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tham. Nguyén don va nguoi dai dién cua nguyén don da thyc hién dung quy dinh tai
cac biéu 70, 71, 86 BO luat To tung Déan sy nam 2015. Bi don chua thuc hién dang quy
dinh tai cac Biéu 70, 72 B luat To tung Dan sy nam 2015.

- V& noi dung: Dé nghi Hoi dong xét xtr can ¢t vao Diéu 121, 122, 127, 137, 410
B6 Luét Dan su 2005; Luat kinh doanh bat dong san 2006; Piéu 39 Luat Nha & nim
2005; Piéu 9 va Diéu 60 Nghi dinh s6 71/2010/ND-CP ngay 23/6/2010 tuyén: Chap
nhan yéu cau khoi kién cta nguyén don.

NHAN PINH CUA TOA AN:
Sau khi nghién ctru cac tai liéu co trong hd so vu 4n va cin ¢ vao ¥ kién phat biéu
cua Vién Kiém sat nhan dan Quan 8, Hoi dong xét xur nhan dinh:
[1] Vé quan hé tranh chip va thAm quyén giai quyét vu an:

Ba Trang Thanh Ph khai kién Cong ty VHP yéu cau cham dat Hop dong mua ban
can ho ma hai bén da ky két, yeu cau Cong ty VHP phai hoan tra lai s6 tién da nhan,
xac dinh day la vu an dan sy vé “tranh chap hop dong mua ban can hd”’; bi don ¢o try
50 tai Quén &, nén vu an thudc tham quyén giai quyet cua Toa an nhan dan Quan 8,
Thanh phé Ho Chi Minh theo quy dinh tai khoan 3 Piéu 26, diém a khoan 1 Diéu 35,
Diéu 36, diém a khoan 1 Diéu 39 cua Bo luat T tung Dan su.

[2] Vé thu tuc t6 tung:

Nguyén don do ong Nguyén Phuong P dai dién theo uy quyen c6 don dé nghi
Toa an xét xtr vang mat. Can ct khoan 1 Piéu 228 cua Bo luat to tung dan sy nim
2015, Hoi dong xét xtr tién hanh xét xir vang mit nguyén don.

Bi don da dugc tri¢u tap tham gla phién toa hop 1& 1an thir hai (bang thu tuc dang
bao, phat song trén Dai phat thanh va niém yet vé ngay, gio tham gia phién toa) nhung
bi don vang mat khong ¢6 1y do. Can ctr diém b khoan 2 Diéu 227, khoan 3 Diéu 228
B luat T tung Dan sy nam 2015, Toa an tién hanh mo phién toa xét xir ving mit bi
don;

[3] Vé yéu cau cua duong su:

Xét, viec ba Ph yéu cdu chim dat Hop dong mua ban can ho sO
67L/2012/HDMBCH-VHP ngay 10/10/2012 da ky v6i Cong ty VHP, yéu cau Cong ty
VHP hoan tra cho ba so tién da ndp 1a 1.760.378.785d0ng.

Hoi dong xét xir xét thay:

‘Trong sudt qua trinh giai quyet vu an, Toa an da triéu tap cong ty VHP dén Toa
an dé ty khai, tham gia phién hop vé kiém tra viéc giao ndp, tiép can cong khai chimg
clr va tham gia phién toa nhung Cong ty VHP khong cu dai dién hop phap dén Toa an

theo glay tri¢u tap ma khong co 1y do chinh dang. Pong thoi, Cong ty VHP ciing khong
c6 bat ky van ban nao phan hoi ddi véi yéu cau khoi kién ciia nguyén don. Diéu nay
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xem nhu Cong ty VHP da tu bo quyén va khong thuc hién nghia vy tham gia t6 tung
tai Toa an dé bao vé quyén loi ctia minh. Do d6, Hoi dong Xxét Xxur can clr vao yéu cau
va nhiing chimg ctr do nguyén don cung cap dé xem xét giai quyét vu an.

Can ctt Hop d6ng mua ban cin ho s6 67L/2012/HPMBCH-VHP ngay 10/10/2012,
c6 ndi dung: Cong ty VHP ban cho ba Trang Thanh Ph cin ho B2B-LA, tang 19, dién
tich 82.78m? thugc Du 4n Chung cu cao cép VHP toa lac tai s6 339 BS, Phuong D,
Quan H, Thanh phd H6 Chi Minh; véi gia 1a 1.853.030.300d0ng (dd bao gom thué gia
tri gia tang) xac dinh giao dich mua ban can ho hinh thanh trong tuong lai gitta hai bén
1a ¢6 that, huy dong vén tir tién tng trude cia ngudi mua nha.

Can ctr vao Phiéu thu s6 PT 05 ngay 10/10/2012 (ngudi ndp: Trang Thanh Ph; ly
do nop: Thu tién 30% gia tri cin ho B2B-LA, tang 19; hop dong sb
67L/2012/HPMBCH-VHP; sé tién: 555.909.090 dong) va Phiéu thu sé PT 06 ngay
10/4/2013 (nguoi ndp: Trang Thanh Ph; 1y do ndp: Thu tién 65% gié tri can ho B2B-
LA, tang 19; hop dong s6 67L/2012/HPMBCH-VHP; s6 tién: 1.204.469.695 dong) c6
co s& xac dinh ba Trang Thanh Ph di thanh toan cho Céng ty VHP sé tién
1.760.378.785d6ng.

Can ctr chting cit ¢6 trong ho so va 15i trinh bay xac nhan cta dai dién oy quyén
cta ba Ph thi giao dich mua ban can ho gitra hai bén khong thong qua san giao dich bat
dong san la khong tudn thu quy dinh tai khoan 2 Piéu 22 Luat Kinh doanh bat dong san
nam 2006: “T6 chirc, ca nhdn kinh doanh bdt déng sdan phdi ban nha, céng trinh xdy
dung théng qua san giao dich bdt dong san”;

Mit khac, hang muc phén mong cua Du an Chung cu cao cép VHP chua duoc
nghiém thu theo xac dinh cia S& Xay dung tai Cong vin sé 8900/SXD-TT ngay
30/7/2018 guri Uy ban nhan dan Thanh phd Hd Chi Minh: “Pén thoi diém ngay
30/6/2018, hang muc phan méng chira dwoc nghiém thu, chi dau tw chira lién hé So
Xay dung dé dwoc xem xét du diéu kién huy dong von theo quy dinh”. Diéu nay xem
nhu Dy 4n Chung cu cao cap VHP chua xdy dung xong phan moéng theo quy dinh tai
diém d khoan 3 Diéu 9 Nghi dinh s6 71/2010/ND-CP ngay 23/6/2010 ctia Chinh phu
quy dinh chi tiét va hudng din thi hanh Luat Nha ¢ nam 2005: “....Viéc xdy dung xong
phan mong cua nha o (ké cd cong trinh nha & cé muc dich sir dung hon “hop) quy dinh
tai diém ndy dwoc xdc dinh la giai doan da thi cong xong phan dai gzang mong (bao
gom cd phan xir 1y nén néu c6) hodc t6i do cao mdt bang san cia tang thdp nhat cua
cdng trinh nha & dé va dwoc nghiém thu kj thudt theo quy dinh cia phdp ludt vé xdy
dung”

Can cu:

Khoan 1 Diéu 39 Luat Nha ¢ nim 2005 “.... Triong hop chii dau tw huy dong
Vvon tir tién g trude cia nguoi co nhu cau mua hodc thué nha & thi chi dwoc dp dung
trong truong hop thiét ké nha & da dwoc phé duyét va da dwoc xdy dung xong phan



méng. Tong sé tién huy dong trude khi ban giao nha & cho nguoi cé nhu cau khéng
dwoc vuot qua 70% gia tri nha o ghi trong hop dong”’;

Piém d khoan 3 Diéu 9 Nghi dinh s6 71/2010/ND-CP ngay 23/6/2010 cta Chinh
phu quy dinh chi tiét va hudéng dan thi hanh Luat Nha ¢ nim 2005: “Déi véi truong
hop huy dong von theo hinh thirc quy dinh tai diém & khodn 1 diéu nay thi chii dau tw
chi dwege ky hop dong mua ban nha & sau khi da ¢ thiét ké ky thudt nha & dwoc phé
duyét, di xdy dung xong phan méng cia nha &, dd hoan thanh thi tuc mua bdn qua
san giao dich bdt dong san theo ding quy dinh ciia phdp ludt vé kinh doanh bdt déng
san va da théng bdo cho S¢ Xay dung noi ¢6 di Gn phat trién nha & theo quy dinh tai
diém e khodn nay”

Khoan 5 Diéu 60 Nghi dinh s6 71/2010/ND-CP ngay 23/6/2010 cua Chinh phu
quy dinh chi tiét va huéng dan thi hanh Luat Nha & nam 2005: “Cdc truong hop mua
ban, cho thué nha ¢ khéng ding véi quy dinh tai Diéu nay thi hop a”ong mua ban, cho
thué nha o do khong co gia tri phap Iy va bén mua khong dwoc cap Gzay chitng nhdn
quyén sir dung ddt, quyén s¢ hitu nha & va tai san khdc gdn lién véi dat déi véi nha ¢
dd mua; bén ban, bén cho thué cé trach nhiém boi thuong thiét hai cho nguoi mua,
nguoi thué nha o

Khoan 5 Diéu 18 Muc 3 Thong tu s6 16/2010/TT-BXD ngay 01/9/2010 ciia Bo
Xay dung quy dinh cu thé va huéng dan thuc hién mot sé ndi dung ciia Nghi dinh s6
71/2010/ND-CP ngay 23/6/2010 cua Chinh phu: “...Cdc truong hop ban, cho thué, cho
thué mua nha o thwong mai khong ding cdc quy a”mh tai Dleu 9 va Diéu 60 ciia Nghi
dinh 71/2010/NPCP, quy dinh tai Piéu nay va phdp ludt vé kinh doanh bat dong sdn
thi hop dong da ky khéng cé gid tri phdp 1y; bén vi pham bi xit Iy theo quy dinh ciia
phap ludt, néu gdy thiét hai thi phdi béi thwong cho bén bi vi pham... ”

Xét thay, viéc Cong ty VHP chua xdy dung xong phan méng cia chung cu, chua
hoan thanh tha tuc mua ban qua san giao dich bat dong san ma ky hop dong mua ban
can ho v4i ba Ph va tong s6 tién huy dong trude khi ban giao nha cho ba Ph vuot qua
70% gia tri nha & ghi trong hop dong 1a di vi pham cac quy dinh phap luat néu trén,
nén xac dinh Hop dong mua ban cin h¢ s6 67L/2012/HDMBCH-VHP ngay 10/10/2012
khong co gia tri phap 1y (v6 hi¢u), 16i hoan toan thudc vé Cong ty VHP. Do do, co co
so chip nhin yéu cau cua nguyén don Ve viéc budc bi don phai hoan lai s6 tién da nhan
ctia nguyén don theo cac Phiéu thu sé PT 05 ngay 10/10/2012 va phiéu thu s6 PT 06
ngay 10/4/2013 véi sb tién 1a 1.760.378.785 dong.

Viéc khong yéu cau bi don boi thuong thiét hai 1a su ty nguyén cua nguyén don,
khong trai phéap ludt nén ghi nhan.

[4] V& 4n phi dan sy so thim: Theo quy dinh tai khoan 2 Diéu 26 Nghi quyét s6
326/2016/UBTVQH14 ngay 30/12/2016 ve an phi, 1€ phi Toa an va diém d khoan 1.4
muc Il Danh muc &n phi, I¢ phi Toa an ban hanh kém theo Nghi Quyét s6 326 thi bi



don phai chju trén 6 tien phai thanh toan cho nguyén don l1a 1.760.378.785d0ong, cu
thé: 36.000.000 dong + (3% x 960.378.785 dong) = 64.811.364 dong.

Vi cac lé trén,
QUYET PINH:
Can ctr vao:
~ - Khodn 3 Bicu 26, diém a khoan 1 Diéu 35, Diéu 36, diem a khoan 1 Dicu 39,

diém b khoan 2 Diéu 227, khoan 1 khoan 3 Piéu 228, Diéu 271, khoan 1 Diéu 273 Bo
luat T6 tung dan sy nam 2015;

- Piéu 410 B6 Luat dan sy nam 2005;

- Piéu 357 Bo Luat dan sy nam 2015;

- Khoan 1 Piéu 39 Luat Nha ¢ nam 2005;

- Diém d khoan 3 Dicu 9 va khoan 5 Diéu 60 Nghi dinh s6 71/2010/ND-CP ngay
23/6/2010 ctia Chinh phu quy dinh chi ti¢t va hudng dan thi hanh Luét Nha o;

- Khoan 4 va khoan 5 Piéu 18 Muc 3 Thong tu s6 16/2010/TT- BXD ngay
01/9/2010 cua Bo Xay dyng quy dinh cu thé va huéng dan thuc hién mot sé ndi dung
ctia Nghi dinh s6 71/2010/ND-CP ngay 23/6/2010 ctia Chinh ph;

- Khoan 2 Dicu 26 Nghi quyét s0 326/2016/UBTVQH14 ngay 30/12/2016 vé 4n
phi, 1¢ phi Toa an Vélrdié’m d khoan 1.4 muc II Danh muc an phi, 1€ phi Toa an ban hanh
keém theo Nghi Quyét s6 326.

Tuyén xu:
1. Chép nhan yéu cau cua nguyén don — ba Trang Thanh Ph:

Tuyén bd: Hop dong mua ban cin ho s 67L/2012/HPMBCH-VHP ngay
10/10/2012, gitra bén ban can ho 1la Cong ty VHP v&i bén mua can hé 1a ba Trang Thanh
Ph dé mua can ho s B2B-LA, tang 19, dién tich 82.78m? thudc Dy an Chung cu cao
cap VHP toa lac tai s6 339 BS, Phuong B, Quan H, Thanh phé HO Chi Minh va cac
Phu luc hop déng sé6 01/PLHP-VHP, s6 02/PLHDP-VHP, s6 03 PLHD-VHP, s6 04
PLHD-VHP cung ngay 10/10/2012 (Ban hanh kém theo Hop dong mua ban cin ho
67L/2012/HPMBCH-VHP ngay 10/10/2012) 12 v6 hiéu;

Budc COng ty VHP hoan tra cho ba Trang Thanh Ph sb tién d3 nhan
1.760.378.785d (M4t ty bay tram sau muoi tri¢u ba tram bay muoi tam nghin bay tram
tam muoi lam dong).

Ké tir ngdy c6 don yéu cau thi hanh an cta ngudi dugc thi hanh an cho dén khi thi
hanh xong khoan tién trén, hang thang bén phai thi hanh &n phai chiu khoan tién 14i cua
s6 tién con phai thi hanh an theo quy dinh tai Piéu 357 B6 Luat Dan sy nam 2015.



Ghi nhén sy ty nguyén cua ba Trang Thanh Ph vé viéc khong yéu cau Cong ty
VHP boi thuong thiét hai.

2. V& an phi dan sy so tham:

- Hoan tra cho ba Trang Thanh Ph s0 tién tam (mg an phi da ndp la 32.406.000d
(Ba muoi hai triéu bon tram Ié sau nghin dong) theo bién lai thu s6 0018946 ngay
03/01/2019 cua Chi cuc Thi hanh an Dan sy Quan 8.

- Cong ty VHP phai chiu 4n phi dan sy so tham |a 64.811.400d (Sau muoi bén
triéu tam tram mudi mot nghin bon tram dong), ndp tai Chi cuc Thi hanh an Dan sy
Quan &.

Thi hanh tai co quan Thi hanh an Dan su ¢6 tham quyén.

3. Vé quyén khang cao: Ba Trang Thanh Ph va Cong ty VHP duoc quyén khang
céo trong thoi han 15 ngay, ké tir ngay nhan duoc ban 4n hodc ban an dugc niém yét.

Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2 Luét Thi
hanh an dan su, nguoi duoc thi hanh an dan su, ngudi phai thi hanh an dan sy c6 quyén
thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, tu nguyén thi hanh 4n hozc bi cudng
ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Luat Thi hanh an dan sy; thoi hiéu
thi hanh an dugc thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan su.

TM.HOQI PONG XET XU SO THAM
Noi nhin: THAM PHAN — CHU TOA PHIEN TOA
- TAND.TPHCM;
- VKSND Quén 8;
- Chi cuc THADS Quaén 8;
- Céc duong su;
- Luu: Vp, ho so.

Doan Thi Nga



