TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
HUYEN THIEU HOA Doc 1ap - Tw do - Hanh phic
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Ban 4n s6: 01/2022/KDTM-ST
Ngay: 28 - 9 - 2022
VIV: “Tranh chap Hop dong
Kinh té”

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN THIEU HOA, TINH THANH HOA

Thanh phan Héi dong xét xir so thim gom co:

Thdm phan - Chii toa phién toa: Ba Lé Thi Thu

Cdc Hoi tham nhan dan: 1. Ong Lé Diing Tan

2. Ba Tréan Thi Thinh.

Thw ky phién toa: Ba Phung Thi T6 Loan - Thu ky Toa an nhan dan
huyén Thi¢u Hoa, tinh Thanh Hoa.

Dai dién VKSND huyén Thiéu Hoa, tinh Thanh Hoa tham gia phién
toa: Ba Lé Thi Ngoc Han — Kiém sat vién.

Ngay 27 thang 9 nam 2022, tai Hoi truong xét xir Toa &n nhan dan huyén
Thiéu Hoéa, xét xir céng khai vu an kinh doanh thwong mai thu Iy sb
02/2021/TLST- KDTM ngay 05 thang 4 ndm 2021 Vé “Tranh chdp hop dong kinh
t¢” theo Quyét dinh dua vu an ra xét xtr sb 01/2022/QDXXST-KDTM ngay 02
thang 6 nam 2022 va quyét dinh tam ngimg phién toa s6 01/2022/QDST-KDTM
ngay 22/6/2022 gitra cac duong su:

Neguyén don Cong ty TNHH A (VIET NAM),

bia chi: Lo R (R1), khu cong nghiép Q Ch, x& Q Ch, huyén V' Y, tinh B G,
Viét Nam.

Nguoi dai dién theo phéap luat: Ong B; Chire vyu: Chu tich kiém giam ddc.

Nguoi dai dién theo uy quyén: Ba L& H X, Truéng van phong luat su Lé
Xiém thudc doan luat su thanh phd Ha Noi.

Dia chi: Phong, tang toa nha ICON4, s6 243A B L Th, phuong L Thi,
quan b1 D2, Ha Noi.

Bi don: Cong ty TNHH M V H,

Dia chi: Qudc Lo , Tiéu khu , thi trAn Th H, huyén Thiéu Hoéa, tinh Thanh
Héa.

Nguoi dai dién theo phép luat: Ba Ngo Thi A T, chire vu: Giam dbe,
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~ Tai phién toa c6 mat dai dién theo uy quyén ctia nguyén don 1a ba Lé H X,
vang mat nguot dai dién theo phap luét cta bi don la ba Ngo Thi A T. Ba Tuyét
c6 don xin xét xur vang mat.

NOI DUNG VU AN:

Trong don khoi kién @& ngay 19/10/2020 va don khdi kién bo sung dé
ngay 24/11/2020 nguyén don trinh bay:

Ngay 18/12/2019 Coéng ty TNHH A (VIET NAM) va Cong ty TNHH M
V H ky hop dong nguyén tac s6 CMVN-08112019 dé Cong ty TNHH A (VIET
NAM) gia cong hang hoa 1a quan 40 may sdn cho Céng ty TNHH M V H. Theo
n6i dung ctia hop dong ky gitra hai bén: Vé hang hoa, s6 lugng, don gia va giao
hang:

Don gia theo phy lyc dugc thoa thuan va thong nhat giira hai bén; Pon gia
bang Viét Nam dong, Pon gid bao gém gia cat, may va dong goi vao thing
catton theo yéu cdu cua bén Cong ty TNHH M V H va chi phi van chuyén thanh
pham tr TNHH A (VIET NAM) dén kho cua bén Cong ty TNHH M V H,
khong bao gdm thué gia tri gia ting. Tai phu luc Hop dong sé 181219/PLHP-
VANHA (kém theo hop dong nguyén tic) xac dinh don gia hang héa nhu sau:

M43 hang S6 luong don hang | Pon gia (chiéc) | Tong tién (VND)
S#1365 17.812 43.989 783.032.568
S#9175 9.730 32.413 315.378.490
Tong 27.542 1.098.910.558

Vé thoi han thanh toan: Bén Cong ty M V H thanh toan cho bén Cong ty
TNHH A (VIET NAM) bang hinh thitc chuyén tién quan Ngan hang bang dong
VND.

Sau khi giao hang xong, bén Cong ty TNHH A (VIET NAM) s& guri cac
h6 so thanh toan (bao gom hoéa don VAT va yéu cau thanh toan) cho Cong ty
TNHH M V H. Cong ty TNHH M V H s¢€ thanh toan cho Cong ty TNHH A
(VIET NAM) bang hinh thtrc chuyén tién trong vong 15 ngay sau khi Cong ty
TNHH M V H nhan dugc thanh todn tor Cong ty TNHH Clover Group
International. Hoa don VAT sé& duoc xuat cing ngdy véi ngdy giao hang va
dugc gii t6i Cong ty TNHH M V H khong qué 07 ngay, ké tir ngay Cong ty
TNHH A (VIET NAM) giao hang cho Céng ty TNHH M V H.

Néu bén Cong ty TNHH M V H thanh toan mudn cho bén Cong ty
TNHH A (VIET NAM), thi Céng ty TNHH M V H phai chiu tién phat theo 13i
suit cuia Ngan hang TMCP ngoai thuong Viét Nam (VCB).
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Cong ty TNHH A (VIET NAM) da thyc hién ding tat ca cac noi dung da
thoa thuan cua hai bén trong hgp dong nguyén tac, giao hang cho Van Ha lam
02 dot.

Ngay 21/12/2019 véi téng sb thang 1a 18.974 chiéc (trong d6 m3 hang
9175 1a7.765 chiéc va ma hang 3165 1a 11.209 chiéc)

Ngay 07/01/2020 voi tong ma hang 1a 8.568 chiéc (trong d6 ma hang
9175 la 1.965 chiéc va ma hang 1365 1a 6.603 chiéc).

Cung véi viéc giao hang Coéng ty TNHH A (VIET NAM) d3d gui cho
Cong ty TNHH M V H 02 héa don GTGT sb 0003966 ngay 21/12/2019, héa
don GTGT s6 0003976 ngay 07/01/2020, gidy dé& nghi thanh toan ngay
07/01/2020 véi tong sb tién 1a 1.208.801.614d (Mot ty hai tram linh tam triéu
tam tram linh mot nghin sau trim muoi bon ddng). Trong d6 bao gdm tong tién
hang 1.098.910.558d (Mot ty khong tram chin tdm tri€u chin trdm mudi nghin
nam trim nam tam dong) va tién thué GTGT la 109.891.056d (Mot tram linh
chin triéu tdm trim chin mét nghin khong trim nam sau dong).

Cong ty TNHH M V H da nhan du “hang, Cong ty TNHH Clover Group
International ciing da thanh todn toan bo sb tién hang trén cho Van Ha vao ngay
18/3/2020. Nhu vay cham nhat 1a dén ngay 03/4/2020 Cong ty TNHH M V H c6
nghia vu thanh todn toan bd sd tién hang va thué gid tri gia ting néu trén 1a
1.208.801.614d (M4t ty hai tram linh tdm tri¢u tdm tram linh mot nghin sau tram
mudi bén déng) cho Cong ty TNHH A (VIET NAM) néu cham thanh toan s& bi
phat theo i suat cia VCB

Qua trinh thuc hién hop déng Cong ty TNHH M V H da vi pham nghia vu
thanh toan nén Cong ty TNHH A (VIET NAM) da dé nghi Cong ty luat TNHH
ZICO law Viét Nam (ZICO) lam dai dién phap ly cho Cong ty TNHH A (VIET
NAM) yéu cau Van Ha thanh toan tién hang va tién 1ai theo hop dong cho Cong
ty TNHH A (VIET NAM).

ZICO da lam véan ban gtri Van Ha, ngay 21/5/2020 Van Ha méi c6 cong
van so 35/2020/CV-VH gui Cong ty TNHH A (VIET NAM) xin dugc chim
thanh toan va dé xuat phuong an tra dan cong no nhu sau:

S6TT Lich trinh thanh toan S tién thanh toan (VND)
1 Cham nhét 13 ngay 22/5/2020 | 500.000.000
2 Cham nhét 13 ngay 30/6/2020 | 708.801.614

Téng cong 1.208.801.614

~ Ngay 22/5/2020 Van Ha da thanh toan cho Cong ty TNHH A (VIET NAM)
s0 tién 500.000.000d (nam tram tri¢u dong), sau d6 ZICO tiép tuc lam van ban
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gtri Van Ha va ngay 13/7/2020 Van Ha méi thanh toan cho Cong ty TNHH A
(VIET NAM) sb tién 1a 319.235.611d (Ba trim muoi chin triéu hai trim ba lim
nghin séu trim mudi mot dong). Nhu vy Cong ty TNHH M V H con no Cong
ty TNHH A (VIET NAM) sb tién 1a 389.566.003d (Ba trim tam chin triéu nim
trim sau sau nghin khéng trim linh ba ddng). Cong ty TNHH M V H da vi
pham nghia vy thanh toan, do hop ddng nguyén tic khong quy dinh cu thé mirc
phat theo murc 13i sut nao ctia ngan hang VCB nén Cong ty TNHH A (VIET
NAM) ap dung khoan 2 diéu 468 B0 luat dan sy quy dinh vé 14i suat v6i mirc 13i
12 1,5%/thang twong duong 18%/nim. Vi vy Cong ty TNHH A (VIET NAM)
yéu cau Coéng ty TNHH M V H phai thanh toan khoan tién phat do vi pham hop
d6ng nhu sau:

-S4 tién phat cho khoan no qua han 500.000.000d (Nam trim triéu dong)
tir 03/4/2020 dén ngay 22/5/2020 1a 49 ngay tuong ung s tién 12.250.000d
(Mudi hai triéu hai traim naim muoi nghin dong).

- S6 tién phat cho khoan no qua han 319.235.611d (Ba trim muoi chin triéu
hai tram ba lam nghin sau tram muoi mot dong) tir ngay 03/4/2020 dén ngay
13/7/2020 la 101 ngay tuong tmg s6 tién 16.121.398 & (Muoi sau triéu mot trim
hai mét nghin ba tram chin tam dong).

- Sb tién phat cho ng quéa han 389.566.003d (Ba tram tdm chin tri¢u nam
trim sau sdu nghin khong trim linh ba dong) tir ngay 03/4/2020 dén ngay
09/10/2020 1a 189 ngay tuwong tmg sb tién 36.813.987d (Ba sau triéu tam trim
mudi ba nghin chin trim tam bay dong).

Vi vay trong don khai kién Céng ty TNHH A (VIET NAM) dé nghi Toa
an budc Cong ty TNHH M V H tra cho Cong ty TNHH A (VIET NAM) s6 tién
hang va thué gia tri gia ting 1a 389.566.003d (Ba trim tam chin triéu nim trim
sau sau nghin khong tram linh ba dong), s6 tién phat vi pham hop dong do cham
thanh toan la 65.185.385d (Sau lam triéu mot tram tam lam nghin ba tram tam
lam dong), _chi phi luat su phat sinh do Coéng ty TNHH M V H vi pham hop
dong véi so tién 1a 190.961.650d (Mot tram chin muoi triéu chin tram sau mot
nghin sau trim nim muoi dong). Tong cong Cong ty TNHH M V H phai thanh
toan cho Cong ty TNHH A (VIET NAM) la 645.713.038d (Sau traim bon lim
triéu bay trim mudi ba nghin khong trim ba tam dong).

Tai ban ty khai ngay 13/4/2022, ciing nhu trong qua trinh giai quyét vu an
va tai phién toa ngudi dai dién theo ty quyén cho nguyén don 1a ba L& H X trinh
bay:

Ngay 18/12/2019 Cong ty TNHH A (VIET NAM) va Cong ty TNHH M
V H ky hop dong nguyén tac s0 CMVN-08112019 dé Cong ty TNHH A (VIET
NAM) gia cong hang hoéa 14 quan 40 may sén cho Cong ty TNHH M V H. Phia
cong ty TNHH A (VIET NAM) da thuc hién ding cac diéu khoan ky két trong
hop ddng, nhung Céng ty TNHH M V H di vi pham nghia vu thanh toan nén
cong ty TNHH A (VIET NAM) da khoi kién dén Toa an, sau khi Cong ty
TNHH A (VIET NAM) khéi kién dén ngay 31/12/2020 Van Ha thanh toan hét
s6 no con lai.
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Cong ty TNHH M V H da vi pham nghia vu thanh toan. Vi vay Cong ty
TNHH A (VIET NAM) yéu cau Cong ty TNHH M V H phai thanh toan khoan
tién phat do vi pham hop dong nhu sau:

- S6 tién phat cho khoan no qua han 500.000.000d (Nam trim triéu dong)
tir 03/4/2020 dén ngay 22/5/2020 1a 12.250.000d (Mudi hai triéu hai trim nim
muoi nghin dong).

- Sb tién phat cho khoan no qua han 319.235.611d (Ba tram mudi chin tri¢u
hai trim ba 1dm nghin sdu trim mudi mot dong) tir ngay 03/4/2020 dén ngay
13/7/2020 14 16.121.398 & (Mudi séu triéu mot trim hai mét nghin ba trim chin
tam dong).

- Sb tién phat cho no qua han 389.566.003d (Ba tram tam chin tri¢u ndm
trim sau sau nghin khong trim linh ba ddng) tir ngay 03/4/2020 dén ngay
09/10/2020 1a 36.813.987d (Ba sau tri¢u tdm tram muo1 ba nghin chin tram tam
bay dong).

Nhu vy tong sb tién phat Cong ty TNHH A (VIET NAM) yéu cau Cong ty
TNHH M V H thanh toan 1a 65.185.385d (Sau lam tri¢u mot tram tdm lam nghin
ba tram tam lim dong). Pong thoi Cong ty TNHH A (VIET NAM) yéu cau
Cong ty TNHH M V H thanh toan chi phi luat su cho Cong ty luét Zico law Viét
Nam 1a 135.961.650d (M{t tram ba 1am tri€u chin tram sau mbt nghin sau tram
nam muoi dong) va chi phi lut su 1a ngudi dai dién tham gia t6 tung tai Toa an
1a 55.000.000d (Nam lam triéu dong). Tinh dén thoi diém mo phién toa Cong ty
TNHH A (VIET NAM) yéu cau Cong ty TNHH M V H thanh toan téng cong 1a
256.147.035d (Hai trdm nim s&u triéu mot trim bon bay nghin khong trim ba
1am dong).

Tai ban trinh bay ¥ kién nguoi dai dién theo phap luat cia Cong ty TNHH
M V H trinh bay: Vé thoi gian tinh tién 13i cham tra, phia Cong ty TNHH M V
H dong ¥ voi thotl gian ma phia Cong ty TNHH A (VIET NAM) dua ra. Thoi
gian tinh tién 13i cham tra ddi v6i s6 tién 500.000.000d (Nam trdm tri¢u dong) 1a
49 ngay tinh tir 03/4/2020 dén ngay 22/5/2020; Thoi gian tinh tién li cham tra
d6i vai s6 tién 319.235.000d 1a 101 ngay tinh tir 03/4/2020 dén ngay 13/7/2020;
Thoi gian tinh tién 13i chim tra d6i voi s tién 389.566.003d 1a 189 ngay tinh tir
ngay 03/4/2020 dén ngay 09/10/2020. V& mirc 13i suat cham tra phia nguyén don
dua ra 1,5%/thang tic 18%/nam, phia Cong ty TNHH M V H khéng dong .
Phia Cong ty TNHH M V H dé nghi ap dung luat thuong mai naim 2005 dé tinh
141 can cir vao muc 13i sut ng qua han trung binh trén thi trudng cta it nhat 03
ngan hang thuong mai gdm Ngan hang TMCP ngoai thuong Viét Nam, Ngan
hang TMCP cong thuong Viét Nam, Ngan hang néng nghiép va phat trién nong
thon Viét Nam co try so, chi nhanh hodc phong giao dich tai tinh, thanh phé truc
thu¢c trung wong noi Toa an dang giai quyét. Trén co so tham chleu muc 1ai
suat ng qua han tai 03 ngan hang nén Cong ty TNHH M V H tinh s tién 13i do
cham tra nhu sau:

- Sé tién 1ai cham tra cho khoan no qua han 500.000.000d (Nam tram tri¢u
dong) 49 ngay tinh tir 03/4/2020 dén ngay 22/5/2020 14 6.309.589d (S4u triéu ba
tram linh chin nghin ndm tram tdm chin d6ng).
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- S tién 1di cham tra cho khoan ng qua han 319.235.6114d (Ba tram muoi
chin triéu hai trim ba 1dm nghin sdu trim mudi mot déng) 1a 101 ngay tinh tir
ngay 03/4/2020 dén ngay 13/7/2020 1a 8.303.624d (Tam triéu ba trdm linh ba
nghin sau trim hai tu déng)

- S6 tién 13i cham tra cho no qua han 389.566.003d (Ba trdm tam chin tri¢u
nim trim sau sau nghin khong trim linh ba dong) la 189 ngay tinh tir ngay
03/4/2020 dén ngay 09/10/2020 1a 18.916.725d (Mudi tam triéu chin trim mudi
sau nghin bay trim hai 1am ddong). Tong cong 1a 33.574.938d (Ba ba triéu nim
trdm bay tu nghin chin tram ba tam dong).

Péi voi yéu cau thanh toan chi phi luat su, phia Cong ty TNHH M V H
khong chap nhan véi ly do viéc thué luét su xuét phat ty su tu nguyén va nhu
cau ctia nguyén don nham bao vé quyén loi tot nhat cho minh, thi hai hanh vi vi
pham nghia vu thanh toan cta bi don khong 1a nguyén nhén truc tiép dan dén
thiét hai cho nguyén don vé chi phi luat su.

Tai phién tda nguoi dai dién theo iy quyén ciia nguyén don xin rit yéu cau
d6i v6i s6 tién hang va thué gia tri gia ting 1a 389.566.003d (Ba tram tam chin
triéu ndm tram sau sau nghin khong tram linh ba d6ng). Phia nguyén don yéu
cau Cong ty TNHH M V H thanh toan sé tién phat do chim thanh toan ng I
65.185.385d (Sau lam triéu mot trim tdm ldm nghin ba trim tdm lim dong);
Thanh toan tién chi phi luat su cho Coéng ty luit Zico law Viét Nam Ia
135.961.650d (Mot tram ba lam tri€u chin tram sau mot nghin sau tram nam
muoi dong) va chi phi luat su 1a ngudi dai dién tham gia t6 tung tai Toa an 1a
55.000.000¢ (Nam lam triéu dong). Tong cong 1a 256.147.035d (Hai trim nim
sau triéu mot trim bdn bay nghin khong trim ba 1im dong).

Pai dién vién kiém sat nhan dan huyén Thi¢u Hoa c6 quan diém:

Qua kiém sat viéc giai quyét vu an tir khi thy 1y vu an dén thoi diém mo
phién toa xét xtr, thay rang: Tham phan, Hoi dong xét xtr, Thu ky da chap hanh
dung cac quy dinh cua phap luat tb tung dan sy, Vién kiém sat nhan dan huyén
Thiéu Hoa khong c6 yéu cau hoic kién nghi gi can khac phuc vi pham vé t6
tung.

Vé huéng giai quyét vu an: Bé nghi HDXX ap dung: khoan 2 Diéu 227;
Bi@u 271; bieu 273; Di¢u 147; Khoan 2 Diéu 244 ctua Bo luat t6 tung dan su;
Dicu 306 Luat thuong mai.

- Pé nghi HDXX chip nhan modt phan yéu cau khoi kién ciia nguyén don,
budoc Cong ty TNHH M V H phai thanh toan cho Cong ty TNHH A (VIET
NAM) sé tién 1di do cham thanh toan cho khoan ng qua han 500.000.000d (Nam
tram triéu dong) tinh tir 03/4/2020 dén ngay 22/5/2020. S6 tién 13i cham tra cho
khoan ng qua han 319.235.6114 (Ba tram mudi chin tri¢u hai trdm ba 1am nghin
sau tram mudi mot dong) tinh tir ngdy 03/4/2020 dén ngay 13/7/2020. S tién 1ai
cham tra cho ng qua han 389.566.003d (Ba tram tdm chin tri€u ndm tram sau sau
nghin khong tram linh ba déng) tinh tir ngay 03/4/2020 dén ngay 09/10/2020.
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- Vé viéc xé4c dinh muc 13i suat dé nghi HDXX can nhic muc 13i suit cua
Ngan hang TMCP ngoai thuong Viét Nam chi nhanh Thanh Hoa dé dua ra mirc
141 sudt phu hop.

- Dbi v6i s6 tién thué luat su day 1a su tu nguyén ctia duong su, nguyén don
khong nhat thiét phai thué luat su ma c6 thé tu minh khoi kién vi vy dé nghi
HPXX khong chap nhan yéu cau chi phi luat su.

- V& 4n phi: Bi don phai chiu an phi d6i v6i yéu cau cua nguyén don duoc
chap nhan, nguyén don phai chiu 4n phi d6i v6i yéu cau khoi kién khong dugc
chap nhan, theo quy dinh ctia phap luat.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu, ching ctr da dugc xem xét tai phién toa,
ket qua tranh tung tai phién toa. Hoi dong xét xir nhan dinh:

[1]. Vét tung:

[1.1]. V& quan hé tranh chdp va tham quyén: Nguyén don khoi kién vé
viéc giai quyét tranh chap hop dong kinh té giita hai doanh nghiép déu c6 dang
ky kinh doanh, bi don 1a Cong ty TNHH M V H ¢6 tru sé tai thi tran Thiéu Hoa,
huyén Thiéu Hoa, tinh Thanh Héa. Do d6 xac dinh day 1a tranh chap vé kinh
doanh thuong mai thudc tham quyén giai quyét ciia Toa 4n nhan dan huyén
Thiéu Hoéa, tinh Thanh Hoa theo quy dinh tai khoan 1 diéu 30 diém b khoan 1
Diéu 35 va diém a khoan 1 Diéu 39 Bo luat td tung dan su va diéu 319 Luat
thuong mai.

[1.2]. Toa an thong bao, triéu tap hop 1 bi don, nhung bi don ving mat
tai phién t0a, nguoi dai dién theo phap luat ctia bi don da c6 don xin xét XU vang
mat, do d6 cin ctr diéu 228 BLTTDS, Toa 4n tién hanh xét x{r vu 4n vang mat
dai dién theo phap luat cua bi don.

[2]. V& noi dung yéu cau khai kién cta nguyén don:

[2.1]. Xét hop dong nguyén tic s6 CMVN-08112019 ngay 18/12/2019
giita Cong ty TNHH A (VIET NAM) va Cong ty TNHH M V H, thi thidy Cong
ty TNHH M V H da vi pham nghia vu thanh toan d6i vai Cong ty TNHH A
(VIET NAM). Tuy nhlen qua trinh giai quyét vu 4n Cong ty TNHH M V H di
thanh toan hét sb tién hang va thué gia tri gia ting cho phia Cong ty TNHH A
(VIET NAM). Vi vy tai phién toa nguoi dai dién theo ty quyén cua Cong ty
TNHH A (VIET NAM) xin rat yéu cau doi voi sé tién hang va tién thué gia tri
gia tang 1a 389.566.003d (Ba trdm tam chin triéu ndm tram siu sau nghin khong
tram linh ba dong). Hoi dong xét Xu xet thdy viéc rat mot phan yéu cau khoi
kién cua nguoi dai dién theo uy quyén cia nguyén don la tu nguyén va co can
ctr. Vi vy nén chap nhdn viéc rat mot phan yéu cau dbi vai sé tién hang va tién
thué gia tri gia ting 1a 389.566.003d (Ba tram tam chin triéu ndm trim sau sau
nghin khong tram linh ba d6ng) cia Cong ty TNHH A (VIET NAM) 1a phu hop.

[2.2] Pbi v6i yéu cau tinh tién phat d01 v&i khoan ng qua han: Qué trinh
giai quyét vu an nguoi dai dién theo Gy quyén ctia nguyén don va nguoi dai dién
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theo phap luat ctua bi don déu xac nhan thoi diém tinh no qua han va sb tién ng
qué han nhu sau:

- Khoang thoi gian cia khoan ng qua han 500.000.000d (Nam tram tri¢u
ddng) 1a 49 ngay tinh tir 03/4/2020 dén ngay 22/5/2020.

- Khoang thoi gian cua khodn n¢g qua han 319.235.611d (Ba tram muoi1
chin triéu hai trim ba 1dm nghin sau trim muoi mot déng) 1a 101 ngay tinh tir
ngay 03/4/2020 dén ngay 13/7/2020.

- Khoang thoi gian cua khodn ng qua han 389.566.003d (Ba tram tam chin
triéu ndm trim sau sau nghin khong tram linh ba dong) 1a 189 ngay tinh tir ngay
03/4/2020 dén ngay 09/10/2020.

Qua trinh giai quyet vu an cing nhu tai phién toa nguoi dai dién theo uy
quyén ctia nguyén don dé nghj tinh khoan tién phat cin ct theo diéu 468 Bo luat
dan sy voi muc 13i suat 1,5%/thang tirc 18%/nam. Phia ngudi dai dién theo phap
luat ctia bi don dé nghi tinh mic 13i sudt no' quéa han trung binh trén thi truong
ctia it nhat 03 ngan hang thuong mai gom Ngan hang TMCP ngoai thuong Viét
Nam, Ngan hang TMCP cong thuong Viét Nam, Ngan hang nong nghiép va
phat trién nong thon Viét Nam c6 tru so, chi nhanh hodc phong giao dich tai
tinh, thanh phd truc thuc trung wong noi Toa an dang giai quyét. Tuy nhién
theo hop ddng nguyén tic s6 CMVN-08112019 Cong ty TNHH A (VIET NAM)
va Cong ty TNHH M V H thoa thuan néu bén Cong ty TNHH M V H thanh
todn muodn cho bén Cong ty TNHH A (VIET NAM), thi Céng ty TNHH M V
H phai chiu tién phat theo 13i sudt ciia Ngan hang TMCP ngoai thuong Viét
Nam (VCB). Theo hop dong cac bén di thoa thuan phat theo 13i suat cia Ngan
hang TMCP ngoai thuong Viét Nam (VCB). Vi vay Hoi dong xét xtr xét thiy ap
dung muc 13i sut ng quéa han ctia Ngan hang TMCP ngoai thuong Viét Nam chi
nhanh Thanh Hoéa dé tinh sé tién phat d6i véi s6 tién cham thanh todn ctia Cong
ty TNHH M V H 1a pha hop. Thoi diém phia Cong ty TNHH M V H vi pham
nghia vu thanh toan 1a nam 2020, nén can 4p dung muc 13i suat qua han cua
khoan vay kinh doanh vé&i thoi han vay dudi 12 thang tai Ngan hang TMCP
ngoai thuong Vi¢t Nam chi nhanh Thanh Hoéa 1a phu hop. Trong ndm 2020
Cong ty TNHH M V H da thanh toan cho phia Cong ty TNHH A (VIET NAM)
lam ba dot; Dot mot ngay 22/5/2020 Céng ty TNHH M V H da thanh toan cho
cong ty TNHH A (VIET NAM) sé tién 500.000.000d (nim tram triéu dong);
Pot 2 ngay 13/7/2020 Cong ty TNHH M V H thanh toan cho Cong ty TNHH A
(VIET NAM) sb tién 12 319.235.611d (Ba trim mudi chin triéu hai trim ba lam
nghin sau trim mudi mot dong); Pot 3 13 ngay 31/12/2020 Cong ty TNHH M V
H thanh toan hét s6 no con lai. Mic du dén 31/12/2020 Coéng ty TNHH M V H
méi thanh toan hét s6 ng con lai, nhung phia Céng ty TNHH A (VIET NAM)
chi dé nghi tinh tién phat dén ngay 09/10/2020. Viéc dé nghi tinh tién phat cham
tra dén ngay 09/10/2020 1a sy ty nguyén ciia nguyén don va c6 loi cho bi don
nén Hoi dong xét xir xét thay nén chap nhan.

Theo coéng vin cung cp thong tin 13i suat cia Ngan hang TMCP ngoai
thuong Viét Nam (VCB) trong nam 2020 Ngan hang TMCP ngoai thuong Viét
Nam chi nhanh Thanh Héa c6 cac thoi diém tinh 13i suat nhu sau:
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Tir ngay 01/01/2020 dén ngay 30/5/2020 14 suét 1a 8,5%/nam;
Tir ngay 01/6/2020 dén ngay 23/7/2020 13i suat 14 8%/nam;
Tir ngay 24/7/2020 d&én ngay 31/12/2020 13i suét 1a 7,5%/nam.

Vi vay HPXX xét thdy can cin cr vao 1ai sut ctia Ngan hang TMCP
ngoai thuong Viét Nam chi nhanh Thanh Hoéa dé tinh mirc 13i suit no qua han
d6i véi Cong ty TNHH M V H. Do Cong ty TNHH M V H tra ng cho phia Cong
ty TNHH A (VIET NAM) thanh ba dot nén viéc tinh tién phat cham tra cling
dugc chia thanh ba dot theo ting s tién. Theo cung cip ciia Ngan hang TMCP
ngoal thuong Viét Nam chi nhanh Thanh Hoa thi lai suat bién dong theo timg
giai doan, tuy nhién s6 tién Cong ty TNHH M V H vi pham nghia vu thanh toan
tur thot diém 03/4/2020, vi vay Hoi dong xét xir xét thay nén 4p dung muc lai
suat giai doan tir 01/01/2020 dén ngay 30/5/2020 cho tit ca khoan no qué han
nhu sau:

-Pbi voi khoan ng qua han 500.000.000d¢ (Nam tram triéu dong) tir
03/4/2020 dén ngay 22/5/2020 véi 1ai sudt no qua han 13 12,75%/nim
(1,062%/thang) x 49 ngay bang s tién phat 1a 8.677.083d (Tam triéu sau trim
bay bay nghin khong trim tam ba dong).

-Pbi véi khoan ng qua han 319.235.611d (Ba trim mudi chin triéu hai
trim ba 1dm nghin sdu trim mudi mot dong) tir ngay 03/4/2020 dén ngay
13/7/2020 véi 1i suat no qua han 1a 12,75%/nam (1,062%/thang) x 101 ngay
bang sd tién phat 1a 11.419.324d (Mudi mot triéu bon trim mudi chin nghin ba
tram hai tu dong).

- Bdi voi khoan ng qua han 389.566.003d (Ba tram tam chin tri¢u ndm tram
sau sau nghin khong tram linh ba dong) tir ngay 03/4/2020 dén ngay 09/10/2020
v6i 14i sut no qua han 1a 12,75%/nam (1,062%/thang) x 189 ngay bang sb tién
phat la 26.076.574d (Hai sdu tri¢u khong tram bdy séu nghin ndm tram bay tu
dong).

Do d6 tong cong tién 14i do cham thanh toan ma phia Cong ty TNHH M V
H phai thanh toan cho Cong ty TNHH A (VIET NAM) la 46.173.000d (Bdn sau
triéu mot tram bay ba nghin dong), (con s6 di duoc 1am tron).

[2.3]. Ddi véi yéu cau thanh toan chi phi luat su cho Cong ty luat Zico law
Viét Nam 13 135.961.650d (Mot tram ba ldm triéu chin trim sau mét nghin sau
tram ndm muoi ddng) va chi phi ludt su 13 ngudi dai dién tham gia t6 tung tai
Toda an 1a 55.000.000d (Nam ldm triéu dong) ctia nguyén don. Hoi dong xét xir
xét thay viéc thué luat su 1a sy tu nguyén cta phia Cong ty TNHH A (VIET
NAM, mit khac theo khoan 3 diéu 168 Bo luat t tung dan sy quy dinh “Chi phi
cho nguoi phién dich, ludt su do nguoi yéu cau chiu, true truong hop cdc bén
dwong sw co thoa thudgn khdac”. Trong hop dong nguyén tic cic bén khong thoa
thuan gi vé chi phi luat su, vi vay viéc yéu cau phia bi don thanh toan chi phi
luat su cua nguyén don khong c6 can ctr chap nhan.

[2.3]. Vé an phi: Bi don phai chiu an phi d6i v6i yéu cau cta nguyén don
dugc chap nhan. Nguyén don phai chiu an phi d6i v6i yéu cau khai kién khong
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dugc chap nhan 12 209.974.054d x 5% = 10.498.702d (Mudi tri¢u bon trdm chin
tam nghin bay tram linh hai dong).

Vi cac lé trén,

QUYET PINH:

Can cir: Khoan 1 Diéu 30; diém b khoan 1 Dieu 35; diém a khoan 1 Dicu
39; khoan 2 biéu 227; biéu 271; Diéu 273; Diéu 147; Khoan 2 Diéu 244 cua

B luat t6 tung dan sy; Diéu 306 Luat thu’O'ng mai; Khoan 4 Diéu 26Nghi quyét
326/UBTVQH14 ngay 30 thang 12 nim 2016 ctia Uy ban Thudong vu Qudc hoi.

Xu:

[1]. Pinh chi xét xir doi v6i phan khoi kién ciia Cong ty TNHH A (VIET
NAM) d6i vaoi khoan tién ng goc 1a : 389.566.003d (Ba tram tam chin tri¢u ndm
tram sdu sdu nghin khong tram linh ba dong).

[2]. Chap nhan mdt phan yéu cau khoi kién cta nguyén don: Budc Cong
ty TNHH M V H thanh toan cho Céng ty TNHH A (VIET NAM) s tién 13i do
cham thanh toan la 46.173.000d (Bén sau triéu mot trdam bay ba nghin déng),
(con sb da dugc 1am tron).

Khi ban an c6 hiéu luc ké tir ngay c6 don yéu cau thi hanh 4n, néu bén
phai thi hanh an chua thi hanh &n, thi hang thang phai chiu thém khoan tién 13i
trén s tién va thoi gian chua thi hanh 4n, mérc 13i suat cham tra theo murc 13i
suét quy dinh tai khoan 2 Diéu 468 Bo luat dan su.

[3]. Vé an phi: Buoc Cong ty TNHH M V H phai chiu 3.000.000 (Ba triéu
d6ng) &n phi kinh doanh thuong mai c6 gia ngach so tham.

Budc Cong ty TNHH A (VIET NAM) phai chiu an phi kinh doanh thuong
mai c6 gia ngach d6i véi yéu cau khoi kién khong duoc chap nhan 1a
10.498.702d (Mudi triéu bon tram chin tdm nghin bay tram linh hai déng), dugc
trir di s6 tién tam (ng an phi kinh doanh thwong mai Coéng ty TNHH A (VIET
NAM) da ndp 14 13.000.000d¢ (Mudi 1dm triéu bon trim nidm muoi nghin dong),
tra lai cho phi Céng ty TNHH A (VIET NAM) s6 tién 2.501.298d (Hai triéu
nim trim linh mot nghin hai trim chin tdm ddng) theo bién lai thu tién sb
AA/2018/0007123 ngay 08/12/2020 cua Chi cuc Thi hanh an dan sy tinh Thanh
Hoa.

Truong hop ban an, dugc thi hanh theo quy dinh tai Diéu 2 luét thi hanh
an dan sy thi nguoi duge thi hanh dn dan sy, nguoi phai thi hanh an déan sy c6
quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh 4n, tu nguyén thi hanh an
hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7, 7a, 7b va Diéu 9
luat thi hanh an dan sy; thoi hiéu thi hanh an dugc thuc hién theo quy dinh tai
Diéu 30 Luat thi hanh 4n dan su.

[4]. Vé quyén khang cao ddi véi ban an: Cong ty TNHH A (VIET NAM)
co quyén khang cao ban an nay trong han 15 ngay ké tir ngay tuyén an; Cong ty
TNHH M V H ¢6 quyén khang céo ban an trong thoi han 15 ngay ké tir ngay
nhan duoc ban an, hoac ban an duoc tong dat hop I¢.
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Noi nhén: TM. HOI PONG XET XU SO THAM
- Cac duong sy; x r , A \

_ VKSND huyén Thiéu Hoa; THAM PHAN - CHU TQA PHIEN TOA
- Toa an Nhan dan tinh Thanh Hoa; (da Kky)

- Chi cuc THADS Thiéu Hoa;

- Luu ho so vu an.

L& Thi Thu
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HOQI PONG XET XU
THANH VIEN HQI PONG XET XU’ THAM PHAN — CHU TQA PHIEN TOA
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Noi nhin: TM. HQI PONG XET XU SO THAM
- Cac duong su; . , N \
- VKSND huyén Thi¢u Hoéa: THAM PHAN - CHU TQA PHIEN TOA

- Toa an Nhan dan tinh Thanh Hoéa;
- Thi hanh an dan sy (dé thi hanh);
- Luu ho so vu an.

Hoang Van Dat
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