TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH HAI DUONG Poc lap -Tw do - Hanh phiic

Bén 4n sb: 04/2021/LD - PT
Ngay: 24 - 12- 2021.
V/v: Tranh chip don phuong
chdm dat HD lao dong, chdt va
tra s6 bao hiém x4 hoi

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH HAI DUONG
- Thanh phan Hpi dong xét xir phiic thim gom co:
Thdam phén - Chii toa phién toa: Ong Nguyén Vin Lam
Cac Tham phdan: Ong Nguyén Hai Bang, ong Tran Hiru Hiéu
- Thue ky phién toa: Ba Nguyén Thi Ha - Thu ky Toa 4n nhan dan tinh Hai Duong.

- Dai dién Vién kiém sdt nhan dén tinh Hii Dwong: Ba Dinh Thi Thanh Hué
- Kiém sat vién tham gia phién toa.

Ngay 24 thang 12 nam 2021, tai Try s¢ Toa én nhén dan tinh Hai Duong, xét xu
phic tham cong khai vu an dan sy thu 1y s6 04/2021/TLPT - LD ngay 09/11/2021 v€ don
php’ong cham dut hop dong lao dong, chot va tra s6 bao hiém xa hoi. Do ban an dan S SO
tham s6 03/2021/LD - ST ngay 30 thang 9 nam 2021 cua Toa 4n nhén dén thanh pho Hai
Duong bi khang cd0. Theo Quyét dinh dua vu an ra xét xir phtc tham s6 04/2021/Qb-PT
ngay 06 thang 12 nam 2021, gitta cac duong su:

Nauyén don: Ong Vii Van D, sinh ndm 1964

Pia chi: S6 28 Tién Phong, phuong Q, thanh phd H, tinh Hai Duong.

Nguoi dai dién theo ty quyén cia nguyén don: Ong Nguyén Trong Q, sinh nam 1980;
dia chi: S6 332 Luong The Vinh, phudng H, thanh pho H, tinh Hai Duong, ¢6 don dé nghi xet xur
vang mat.

Bidon: Congty T

Pia chi: Puong L, khu 11, phuong N, thanh phd H, tinh Hai Duong.

Nguoi dai dién theo phap ludt: Ong Nguyén Tri Q - Cha tich Hoi dong quén tri.

Nguot dai dién theo uy quyen cta 6ng Nguyén Tri Q: Ong Pao Van T — Chuc v
Trudng phong t6 chirc Cong ty ¢ phan xay dung T, ¢6 mit.

Nguoi khang cdo: Cong ty cb phan xay dung T
NOI DUNG VU AN:

Theo ban an so tham va céc tai liéu 6 trong ho so, vu an c6 ndi dung tom tat
nhu sau:



* Nguoi dai di¢n nguyén don trinh bay: Ong Vil Van D la nguoi lao dong
cua Cong ty ¢ phan xay dung T (sau day viét 1a Cong ty T) tir naim 1988 theo
Hop dong lao dong khong xac dinh thoi han va dugc Cong ty T lap ho so dé
tham gia bao hiém x4 hoi theo quy dinh ctia phap luat. Bén thang 4/2020, 6ng D
tham gia dong bao hiém xa hoi duoc 32 nam 02 thang va trai qua nhiéu chirc vu
khac nhau. Ngay 07/5/2020, 6ng D giri thong bao don phuong chidm dut hop
dong lao dong véi Cong ty T, thoi diém chiam dat hop ddng lao dong 14 ngay
25/6/2020. Tuy nhién, phia Cong ty T khong xac nhén thoi gian dong bao hiém
x4 hoi va tra s6 bao hiém x3 hoi cho dng D véi 1y do 6ng D chua thanh toan hét
s6 no cho Cong ty T trude day khi Cong ty T chwa thuc hién viée ¢ phan hoa
doanh nghiép. Viéc 6ng D chua thanh toan cho Céng ty T tién ng trén 1a do 6ng
gip kho khin vé tai chinh va khoan no nay dang dugc Toa an nhan dan thanh
phé Hai Duong giai quyét bang mot vu an dan su khac theo don khoi kién cua
Cong ty T. Ngay 09/7/2020, dng D da gui van ban yéu cau Cong ty T phai thyc
hién nghia vu néu trén, nhung Cong ty T da tir chdi thyc hién. Ong D ciing d
lam don kién nghi vu viéc t6i So Lao dong Thuong binh va xa hoi tinh H. Ngay
31/8/2020, Giam déc S¢ Lao dong Thuong binh va xa hoi tinh H da ban hanh
van ban yéu cau Cong ty T thuc hién viéc cham dut hop dong va chdt so bao
hiém d6i véi ong D theo quy dinh phap luat nhung Cong ty T van chua thyc hién
viéc xac nhan thoi gian dong bao hiém x3 hoi va tra s6 bao hiém x4 hoi cho Ong
D. Nay, ong D khoi kién yeu cau Toa an giai quyet budc Cong ty T phai chdm
dut hop dong lao dong; chdt va ban giao s bao hiém xa hoi cho 6ng D.

* Nguoi dgi dién bj don trinh bay: Cong ty T la doanh nghiép Nha nudc,
dén nam 2004 thyc hién c6 phan hoa chuyén thanh Cong ty co phén. Ong D
nguyén 1a doi truong Doi cong trinh dugc giao nhiém vu quan 1y va diéu hanh
san xuit kinh doanh Doi cong trinh s6 5 truc thudc voi chitc danh Doi trudng.
Ong D 1am viéc tai Cong ty T tir ndm 1988 va duge Cong ty thuy lo 1ap ho so
tham gia bao hiém x4 hoi day du. Cong ty T c6 ky hop dong lao dong voi 6ng D
ngay 14/02/1997 theo hop dong lao dong ban hanh kém theo quyét dinh 207
ngay 2/4/1993 cua Bo truong bd lao dong thuong binh va xa hoi, loai hop dong
khong xac dinh thoi han. Tinh dén thang 4/2020 thi thoi gian dong bao hiém x4
hoi ctia 6ng D 1a 32 ndm 02 thang. Ngay 07/5/2020, 6ng D giri don xin cham dut
hop dong lao dong véi Cong ty T, thoi gian ong D cham dut hop dong lao dong
ké tir ngay 25/6/2020 1a dung quy dinh cua phap luat. L€ ra, Cong ty T phai
cham dut hop dong lao dong, chét va tra s bao hiém xa hoi cho dng D theo quy
dinh cta phap luat vi 6ng D don phuong chdm dit hop dong lao dong voi Cong
ty dung quy dinh cua phap luat. Cong ty T xac dinh viéc chua chdm dat hop
dong lao dong, chua chot va tra s6 bao hiém x4 hoi cho 6ng D 1a khong dung
quy dinh cta phap luat vé lao dong. Tuy nhién, 6ng D con ng Cong ty T sb tién
4.248.608.357 dong chua tra va khong hop tac. Theo quy dinh cta Bo ludt lao
dong, trudc khi cham dut hop dong lao dong hai bén phai c6 trach nhiém thanh
toan day du cac khoan tién co lién quan nhung 6ng D chua thuc hién thanh toan
tién cho Cong ty T nén Cong ty T chua cham dut hop dong lao dong, chét va tra
s6 bao hiém xa hoi cho 6ng D. Ddi v6i khoan tién ng trén, Cong ty T da khai
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kién 6ng D béng mot vu an dan sy do Toa an nhan dan thanh phé Hai Duong
dang giai quyét. Do do, Cong ty T can doi két qua giai quyét cua vu an dan su
thi méi ¢6 quan dlem 13 c6 cham dut hop ddng lao dong va chét thoi gian dong
bao hiém va tra s6 bao hiém xa hoi cho dng D hay khong.

Két qua xdc minh tai Bdo hiém xd hi tinh Hai Duong thé hién: Khi nguoi
lao dong nghi viéc thi nguoi s dung lao dong co nghia vu va trach nhiém lap hd so
dé nguoi lao dong dugc cap s6 bao hiém x@ hoi, dong, huong bao hiém x3 hoi;
Phdi hop v6i co quan bao hiém xa hoi tra s6 bao hiém x3 hoi cho ngudi lao dong,
xé4c nhan thoi gian dong bao hiém xa hoi khi nguoi lao dong chadm dut hop dong
lao dong, hop dong lam viéc hodc thoi viéc theo quy dinh cta phap luat. Qua ra
soat dir liéu thi tai thoi diém thang 8/2021 don vi méi 1ap “Béo céo tinh hinh six
dung lao dong va danh sach tham gia BHYT-BHTN” mau s6 02-LT béo cdo giam
nghi khong luong dbi v6i ong D tir thang 7/2020. Nhur vay, thoi diém hién tai don
vi chua ¢ bao céo giam do nghi viéc hodc cham dut hop dong lao dong vo1 6ng D,
do vay Bao hiém xa hoi tinh Hai Duong chua chdt s6 bao hlem xa hoi. Viéc tra so
bao hiém xa hoi cho 6ng D thuc hién theo diing Cong vian s6 4027/BHXH-ST ngay
14/10/2016 ciia Bao hiém xa hoi Viét Nam hudng dan 1a giao cho co quan sir dung
lao dong. Theo Luat bao hiém x4 hoi thi ngudi lao dong phai duoc quyén quan 1y
s6 bao hiém xi hoi. Do vay, viéc Cong ty T khong tra s6 bao hiém xa hoi cho 6ng
D 1a trai quy dinh cta phap luat.

Tai Cong van sd 46/SLDTBXH-TTr ngay 31/8/2020 cua S6 Lao dong
thuong binh va x4 hoi tinh Hai Duong yéu cau Cong ty T phai thyc hién viéc cham
duat hgp dong va chot s6 bado hiém xa hdi doi véi ong D theo quy dinh cua Bo luat
lao dong.

Tai ban an s6 03/2021/LD - ST ngay 30/9/2021, Toa an nhan dan thanh
phé Hai Duong d4 cin ctr vao cac khoan 1 Diéu 32, diém ¢ khoan 1 Diéu 35, diém
a khoan 1 Diéu 39, diém d khoan 1 Dicu 40, Dicu 147, Dicu 184, Dicu 185, Dicu
235, biéu 271, Piéu 273 ciia Bo luat TH tung dan sy; diém d khoan 1 Diéu 5, Diéu
15, Piéu 16, Piéu 17, khoan 9 Diéu 36, khoan 2, 3 Piéu 47 B luat lao dong nim
2012; khoan 2, khoan 7 Piéu 18, Piéu 21 Luat bao hiém xa hoi; Luat phi 18 phi;
Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu
Québc hodi quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung 4n phi
va 1€ phi Toa an, x1r:

Chép nhan toan bd yéu cau khoi kién ctia nguyén don éng Vii Van D dbi
v6i bi don Cong ty T vé “Tranh chap don phuong chdm dut hop ddng lao dong,
chét s6 bao hiém xa hoi va tra sd bao hiém xa hoi”. Budc Cong ty T phai co nghia
vu chidm dut hop dong lao dong ddi véi ong D theo quy dinh cta Bo ludt lao dong.
Budc Cong ty T phai 1ap hd so chét s6 bao hiém xa hoi dbi v6i ong theo quy dinh
ctia phap luat. Budc Cong ty T phai ban giao tra s6 bao hiém xa hdi cho ngudi lao
dong 1a ong D theo quy dinh cta phép luat.

Ngoai ra ban an con tuyén vé an phi so tham, quyén khang cdo va quyén yéu cau
thi hanh an.



Ngay 12/10/2021, Cong ty T khéng céo toan bd ban an so tham. Pé nghi Toa
an cap phtc thAm budc 6ng D phai thuc hién nghia vu trd cho Cong ty T sb tién
4.248.608.357 déng theo cac diém a, b khoan 2 Piéu 5, khoan 1 DPiéu 48 B0 luat lao
dong nam 2019. Néu khong xtr budc 6ng D thuc hién nghia vu trén thi dé nghi Toa an
cip phuc thAm tam dinh chi giai quyét vu an dan su theo diém d khoan 1 Diéu 214
cua Bo luat TH tung dan su.

Tai giai dogn chudn bi xét xir phuc tham:

Ong D ¢6 quan diém giit nguyén yéu cau khoi kién, dé nghi cap phuc tham bac
toan bo khang cdo ctua COng ty T, gitt nguyén ban an so thim Vi quan hé phap luat
trong vu 4n ma ong dang khoi kién Cong ty T 13 quan hé lao dong, Toa an cap so
tham chi thy 1y yéu cau khai kién lién quan dén cham dat hop ddng lao dong, 1ap hd
so chét s6 bao hiém xa hoi va tra s6 bao hiém xa hoi cho ngudi lao dong. Cong ty T
chua bao gi c6 don yéu cau phan to d6i voi ong. Ddi voi khoan tién 4.248.608.357
dong, Cong ty T da khoi kién ong ra Toa an nhan dan thanh phd Hai Duong bang mot
vu 4n dan su khac dang duoc Toa an xem xét giai quyét. Quan hé gitta Poi cong trinh
s6 5 va Cong ty T khong phai 12 quan hé lao dong ma 1a quan hé giita don vi chu
quan va don vi truc thudc trong hoat dong san xuat, kinh doanh cia Cong ty.

Nguoi dai dién theo Uy quyén ciia bi don gitt nguyén yéu cau khang céo va
giao ndp cho Tda an ban sao Quy dinh tam thoi vé co ché hoat dong san xuat kinh
doanh s6 09/GP ngay 5/3/1995 cua Cong ty T. Xac dinh khoan tién 6ng D con no
Cong ty T phat sinh trong thoi gian 6ng D 1a ddi trudng Doi cong trinh sO 5, thoi
diém d6 mdi quan hé, trach nhiém giita cdc don vi san suét trong Cong ty theo Quy
dinh néu trén.

Tai phién toa phiic tham:

Nguoi dai dién cua Cong ty T gilt nguyén yéu cau khang cdo va trinh bay cin
ctr khang cdo nhu néu trén.

Kiém sat vién phat biéu y kién‘cﬁa Vién kiém sat vé viéc tudn theo phap luat
trong qua trinh giai quyét vu an va dé nghi Hoi dong xét xu ap dung khoan 1 Dicu
308 Bo luat T tung dan sy, khong chap nhan khang céo cua Cong ty T, gitr nguyén
ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién cuu cac tai li€u co trong ho S0’ VU an duoc tham tra tai phién toa
va can ctr vao két qua tranh luan tai phién toa, Hoi dong xét xtr nhan dinh:

[1]. V& t6 tung:

[1.1] Pon khang cdo cua Cong ty T trong thoi han luat dinh va da da nop tién tam
ung an phi phuc tham theo quy dinh nén dugc xac dinh 1a khang céo hop 1¢.

[1.2] Tai cap so thim 6ng D c6 vin ban uy quyén cho ong Nguyen Trong Q va
ong Duong Cong Th thay mat 6ng tham gia t6 tung tai Toa an cac cap. Tuy nhién, tai

cap phuc tham 6ng D ¢6 vin ban dé nghi Toa an cham dirt viéc ty quyén cho 6 ong Th.
Tai phién toa phuc thim, ong D va 6ng Q vang mit nhung d3 c6 quan diém gitr
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nguyén toan b yéu cau khoi kién dé nghi Toa an xét xtr vang mat. Hoi dong xét xur
tién hanh xét xr vu an theo quy dinh tai khoan 2 Diéu 296 B luat T6 tung dan su.

[2] Xét khang cédo cua bi don:

Ong Vil Van D 13 ngudi lao dong lam viéc tai Cong ty T tir nam 1988. Ngay
14/02/1997, gita 6ng D va Cong ty T ky hop dong lao dong khong xac dinh thoi han.
Qua trinh lam vi€c tai Cong ty, 6ng D trai qua nhiéu vi tri va chirc vu khac nhau va
duge Cong ty T 1ap hod so va tham gia dong bao hiém theo quy dinh cta phap luit.
Thoi gian dong bao hiém x4 hoi cta ong D tinh dén thang 4/2020 1a 32 nam 02 thang.
Ngay 07/5/2020, 6ng D c6 don xin chdm dat hop dong lao dong (thoi gian chdm dit
hop ddng lao dong ké tir ngdy 25/6/2020) di dam bao dung quy dinh tai Diéu 37 Bo
luat lao dong vé thoi gian bao trudc.

cong ty T khong dong ¥ cham dat hop dong lao dong, chdt va tra s6 bao hiém
x4 hoi cho 6ng D véi 1y do 6ng D con no Cong ty T sb tién 4.248.608.357 dong. Xem
xét ¥ kién nay cuia bi don, HDXX thay rang: Khoan tién ng trén phat sinh trong thoi
gian cong D lam Doi truong ddi cong trinh sd 5, thoi diém trude khi Cong ty T thuc
hién c¢o phan héa doanh nghiép. Thoi diém nay thi co ché hoat dong san xuat kinh
doanh cta Cong ty T theo Quy dinh tam thoi s6 09/Qb ngay 05/3/1995. Theo quy
dinh nay thi cac doi cong trinh 1a cac don vi san xuat trong Cong ty, truong cac don
vi dugc thyc hién quyén chu dong trong hach toan kinh doanh, mua sam vat li€u, su
dung lao dong, phai chiu trach nhiém trudc Giam dbc cong ty. Cac cong trinh xay
dung duogc giao cho cac don vi, truong cac don vi c6 trach nhi€m tinh toan gia tri du
thau va t6 chtrc trién khai thyuc hién theo ding d6 an thiét ké dugc phé duyét, quan Iy
kinh te quan ly ky thuat theo cac quy dinh cua Nha nudc. Dong thot, cling quy dinh
rd vé phan dinh mac loi nhuan don vi dugc huéng va ndp vé cho Cong ty. Néu
trudng hop don vi kinh doanh bi thua 16 thi truéng don vi phai chiu trach nhiém boi
thuong gia tri thua 18. Nhu vy, quan hé gitra Doi cong trinh s6 5 va Cong ty T 1a
quan h¢ gitta don vi chu quan va don vi tryc thugc trong hoat dong san xuat kinh
doanh cua Cong ty. S6 tién Cong ty T cho rang ong D con no phét sinh trong hoat
dong san xuét kinh doanh neu trén néu phat sinh tranh chap s& duoc diéu chinh bang
phap luat dan su va thuc té Cong ty T cung dé khoi kién 6ng D trong vu an vé “Kién
doi tai san” ma Toa 4n nhan dan thanh phd Hai Duong dang giai quyét. Con quan hé
phap luat tranh chip trong vu an nay theo yéu cau khoi kién cua 6ng D duoc diéu
chinh bang B6 luat lao dong. Do vay, Toa an cap so tham di chap nhan toan bo yéu
cau khoi kién ctia 6ng D, budc Cong ty T phai cham dut hop dong lao dong, 1ap hd so
chét s6 bao hiém xa hoi va ban giao tra s6 bao hiém xa hoi cho 6ng D 1a ¢6 cin cir
khi 6ng D di don phuong chdm dut hop ddng lao dong dung quy dinh cua phap luat
nhu néu & phan trén. Viéc giai quyét vu an nay khong can phai cho két qua giai quyet
cua vu an dan sy do Toa an nhén dan thanh phé Hai Duong dang giai quyet nén
khéng c6 can ctr dé tam dinh chi giai quyét vu an nay theo diém d khoan 1 Diéu 214
ctia B luat T tung dan su nhu khang cao ctia Cong ty T.

[3] Tir nhan dinh trén, Hoi dong xét xir khong c6 can cir chap nhan khang co
ctia Cong ty T, can giir nguyén ban 4n so tham ciia Toa 4n nhan dan thanh phd Hai
Duong, tinh Hai Duong.
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[4] Vé an phi: Do khang cao khong dugc chap nhan, Hoi dong xét xur gilr
nguyén ban 4n so thim nén Cong ty T phai chiu an phi phuc tham theo quy dinh tai
khoan 1 Piéu 148 B6 luat TH tung dan su va Nghi quyét sd 326/2016/UBTVQH14
ngay 30/12/2016 ciia Uy ban thuong vu Québc hoi quy dinh vé& mirc thu, mién, giam,
thu, ndp, quan 1y va st dung an phi va I¢ phi Toa an.

~ [8]Cac quyét dinh khac cia ban 4n so thim khong c6 khang cdo, khang nghi,
cap phuc tham khong xét va da c6 hi¢u luc phap luat ké tir khi hét thoi han khang
cdo, khang nghi.
Vi céac 1€ trén;
QUYET PINH:
~ Cain cir vao khoan 1 Dicu 148, khoan 1 Dicu 308 Bo luat to tung dan su; Nghi
quyet s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Quéc hoi quy
dinh vé muc thu, mién, giam, thu, nOp, quan 1y va st dung an phi va 1€ phi Toa an.
[1] Khong chap nhan khang cdo ciia Cong ty T. Giit nguyén ban an so thé}m sO
03/2021/LD-ST ngay 30 thang 9 nam 2021 cua Toa an nhan dan thanh pho Hai
Duong, tinh Hai Duong.

[2] Vé an phi phuc tham Cong ty T phai chiu 300.000 dong an phi dan su phuc
tham, duoc trir vao s tién tam tng an phi phic tham da ndp theo bién lai thu sd

AA/2020/0001579 ngay 21/10/2021 cta Chi cyc thi hanh an dan sy thanh phd Hai
Duong, tinh Hai Duong.

[3] Céc quyét dinh khac ctia ban 4n so tham khong bi khang céo, khang nghi ¢6
hi¢u lyc phap luat ke tur khi hét han khang cdo, khang nghi.

[4] Ban an phuc tham c6 hiéu luc ké tir ngdy tuyén an./.

Noi nhan: TM. HQI PONG XET XU PHUC THAM

- VKSND tinh Hai Duong; z IN _ > A .
_TAND thinh phé Hi: Daong THAM PHAN - CHU TQA PHIEN TOA

- CC THADS thanh ph6 Hai Duong;
- Cac duong su;
- Luu ho so.

Nguyén Viin Lam



