TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO PA NANG Doc 1ap - Tw do - Hanh phuc

Bén 4n so: 15/2021/KDTM-PT
Ngay 19 - 11 - 2021
Vv “Tranh chap hop dong
thi cong céng trinh xay dung .
NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO DA NANG

Thanh phin Hpi dong xét xir phiic tham gom cé:

Tham phén - Chil toa phién toa: Ong Vii Viét Diing

Cac Tham phan: Ong Cao Vin Hiéu

Ba Tran Thi Bé

- Thu ky phién toa: Ba DPang Thi Thuy Duong - Thu ky Toa 4n nhan dan
thanh ph6 Pa Néng.

- Pai dién Vién Kiém sat nhan dan thanh phd Pa Ning: Ba Pang Ngoc Hoai
Linh - Chtrc vu: Kiém sat vién.

Trong cac ngay 16 thang 11 dén ngay 19 thang 11 nam 2021 tai tru s& Toa an
nhan dan thanh phé Pa Nang xét xtr phuc tham cong khai vy an kinh doanh thuong
mai thu 1y sé: 09/2021/TLPT-KDTM ngay 20 thang 5 nim 2021 vé viéc “Tranh
chap hop dong thi cong cong trinh xay dung”;

Do ban an kinh doanh thuong mai so tham sb: 01/2021/KDTM-ST ngay 26
thang 3 nam 2021 cta Toa an nhan din quan Son Tra, thanh phd Pa Nang bi khang
cao.

Theo Quyét dinh dua vu 4n ra xét xur s6: 28/2021/QP-PT ngay 06 thang 7 nim
2021; Quyét dinh hodn phién toa sé 56/2021/QDPT-DS ngay 23 thang 7 nim 2021;
Thong bao thay d6i thoi gian md lai phién toa sd: 179/2021/TB-TA ngay 11 thang 8
nam 2021; Thong bao thoi gian mo lai phién toa sb: 196/2021/TB-TA ngay 13 thang
9 nam 2021; Quyét dinh hoan phién toa sé 79/2021/QDPT-DS ngay 30 thang 9 nim
2021 va Quyét dinh hodn phién toa sé 84/2021/QDPT-DS ngay 26 thang 10 nim
2021 gitra cac duong su:

* Nguyén don: Cong ty co phan dau tw H - Pia chi: Tang 6A, toa nha 1 N,
phuong T, quan C, Ha Noi. Nguoi dai dién theo phap luat: Ong Nguyén Puc To -
Giam ddc. Nguoi dai dién theo ty quyén: Ong Piang Cong Nhat Thu — Sinh nim 1994



- Pja chi: T6 105 K, quan N, Thanh phdé Pa Ning. (Theo gidy uy quyén sb
01/2021/GUQ-HICON ngay 20/5/2021). (C6 mat).

* Bi don; Cong ty C6 phin Chic - Pia chi try so: S6 210 dudng V, phuong P,
quan S, Pa Ning. Nguoi dai dién theo phap luat: ong P Ngoc Tha - Chuc vu: Tong
giam ddc. Nguoi dai dién theo uy quyén: Ong Trinh Vian Lé - sinh nim: 1995 — Noi
DKHKTT: X& b, huyén V, tinh Hung Yén — Hién tra tai: 210 duong V, phuong P,
quan S, thanh phd Pa Ning va 6ng Tran Quang Luo — Noi PKHKTT: X4 T, huyén
K, tinh Hung Yén — Hién tr tai: 210 duong V, phuong P, quin S, thanh phd Pa
Niéng. (Theo gidy uy quyén ngay 07/7/2021). (Ong L& va éng Lug clng c6 mit).

* Nguoi bao vé quyén va loi ich hop phap cua Cong ty C6 phan Chic ¢ 6ng
Pham Quang Bi, Luat su cia Cong ty Luat TNHH I thudc Poan Luat su thanh phé
Ha No§i1 — Dia chi: Phong 1809, Toa nha 27A2 G, 234 P, quan B, thanh phé Ha No1
(Co don xin xét xir vang mat).

- Nguoi khang cdo: Cong ty Co phan Chic 1a Bi don.

NOI DUNG VU AN:

Theo bén dn so thim thi néi dung vu dn nhw sau:

* Theo don khoi kién dé ngay 15/01/2020, ban tu khai, bién ban hoa giai va tai
phién tda so tham dai dién theo ty quyén ctia Cong ty c6 phan dau tu H trinh bay:

Ngay 20/6/2017 Cong ty Chic va Cong ty cb phan xay dung va quan 1y du an
Hi-e (Nay la Coéng ty c6 phan dau tu H) ky hop dong thi cong sb
2006/2017/HDXD/CL-HC, theo d6 Cong ty Chic 1a chi dau tu giao cho nha thau l1a
Cong ty Hi thi cong xdy dung phan tho bé tong cot thép, xay trat, can nén thudc du an
khach san Chic Pa Ning ctua Cong ty C6 phan Chic theo hd so thiét ké va chi dan
thiét ké k¥ thuat ctia Chu dau tu véi gia hop dong tron goi tai thoi diém giao két hop
ddng 13 60.889.000.000d; viéc thanh toan duoc thuc hién theo 08 giai doan dya trén
nghiém thu khéi luong hoan thanh va quyét toan hop dong.

Sau khi ky hop dong va nhan mat bang, Cong ty cd phan dau tu H da trién khai
thi cong theo cidc hang muc da thoa thuan va dugc giao tur ngay 22/6/2017 -
05/4/20109.

Ngay 05/4/2019, Chii dau tu 1a Cong ty Co phan Chic va Nha thau 1a Cong ty
o phan dau tu H da ky Bién ban nghiém thu hoan thanh thi cong xay dung phan tho
vGi su giam sat ciia don vi tu van giam sat 1a Cong ty TNHH THS.



Ngay 06/5/20219, Céng ty c6 phan dau tu H di ban giao cong trinh cho Cong
ty C6 phan Chic theo Bién ban nghiém thu hoan thanh, ban giao cong trinh dua vao
sir dung v6i thanh phan 14 dai dién Chii dau tu (Cong ty C6 phan Chic), dai dién Ban
quan 1y du 4n va tu van giam sat (Cong ty TNHH THS), dai dién Nha thau thi cong
xay dyng (Cong ty c6 phan dau tu H), dai dién Nha thau thi cong co dién (Cong ty cd
phan k¥ thuat Sig), dai dién Cong ty TNHH Niém va dai dién Cong ty c6 phan dau tu
xay dung kién trac Tan.

Ngay 31/8/2019, Chu dau tu va Nha thdu di ky Phu luc Hop dong sb
02.2019/PLHD/HICON-CHL v6i ndi dung xac nhan gia tri thi cong phat sinh la
1.689.622.368 dong (Tong cong gia tri hop déng dén thoi diém hoan thanh 1a
62.341.115.417d) va xac dinh thoi gian bao hanh cong trinh Khach san Chic Pa Nang
thudc Cong ty Co phan Chic bat dau tir ngdy 01/6/2019.

Theo quy dinh tai Diéu 3.3, phu Iluc 03 cia Hop dong s6
2006/2017/HDXD/CL-HC, trong vong 10 ngay lam viéc ké tir ngay ky Bién ban
nghiém thu hoan thanh va ban giao hang muc cong trinh, Cong ty ¢ phan Hi da guri
cho Cong ty C6 phan Chic bo HO so quyét toan (Giai doan quyét toan) c6 xac nhan
cia Pai dién Ban quan 1y Du 4n va Tu van giam sat cho Cong ty Co phan Chic dé
quyét toan va thanh toan.

Can ctt vao Ho so quyét toan va Phu luc Hop dong s6 02.2019/PLHPHICON-
CHL ngay 31/8/2019, gia tri thanh toan ma Céng ty C6 phan Chic phai thanh toan
cho Céng ty ¢6 phan dau tu H tai thoi diém nghiém thu hoan thanh va ban giao cong
trinh vao str dung vao thang 6/2019 nhu sau:

- Tong gia tri thi cong theo Quyét toan HD: 62.341.115.4174;

- Gia tri Chic con lai phai thanh toan: 11.434.849.1964;

- S tién giir lai bao hanh (5%): 2.833.687.064d;

- S6 tién giir lai lién quan dén vy kién dan sy: 2.000.000.000d;

- Tién phat hop dong: 3.653.340.000d;

- S tién con lai Chic-Land phai thanh toan: 6.601.163.353d.

Tuy nhién, phia Chu dau tu 1a Céng ty C6 phan Chic van chua thanh toén cho
Nha thau. Hién tai S¢ xay dung thanh phd Pa Ning ra théng bao chap thuin két qua
nghiém thu ctia Cong ty C6 phan Chic dwa khach san Chic Da Nang tai thira dat 06 to
ban d6 B4.1 duong V, phuong P, quan S, thanh. Phd Pa Ning vao sir dung. Viéc
Cong ty Chic cd tinh khong thanh toan so tién trén cho Cong ty Hi lam anh hudng
nghiém trong dén hoat dong cua Cong ty do d6 Cong ty Hi yéu cau Cdng ty Chic
thanh toan sd tién gdc con no 14 6.601.163.353d (S tién nay 1a sd tién sau khi tam trir
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cic khoan tién d3 thanh toan theo giai doan, tién phat hop dé)ng, tién tam gilr cho vu
kién dan sy doi boi thuong thiét hai giita nguyén don 1a ba Nguyén Thi Thu Th va bi
don 1a Cong ty C6 phan Chic, tién bao hanh cong trinh 5%) va thanh toan s tién 1ai
cham tra cta s tién goc 1a 6.601.163.353d tam tinh tir ngdy 01/6/2019 13 thoi diém
bao hanh cong trinh dua vao st dung voi sb tién tam tinh dén ngay 31/5/2020 la:
740.596.2724.

Tai phién toa hom nay, dai dién COng ty Hi yéu cau Cong ty Chic phai thanh
toan sb tién 7.488.251.195 VND (Bay ty, bon tram tdm muwoi tdm triéu, hai tram ndm
mueoi mot nghin, mét tram chin mwoi ldm déng). Trong d6 ng gdc 1a: 6.601.163.353d,
tién 1ai cham thanh toan tinh tir ngay 16/01/2020 dén ngay xét xu 26/03/2021 1a
887.087.8424d.

* Tai ban tu khai, bién ban hoa giai va tai phién toa so tham, dai dién theo uy
quyén ctia Coéng ty C6 phan Chic trinh bay:

Ngay 20/6/2017 Coéng ty Chic va Cong ty Hi ky hop dong thi cong sd
2006/2017/HDXD/CL-HC theo d¢6 Cong ty Chic 1a chi dau tu giao cho nha thau l1a
Cong ty Hi thi cong xdy dung phan tho bé tong cot thép, xay trat, can nén thudc du an
khach san Chic-Land Pa Nang.

Do viéc thyuc hién nghia vu ctia Céng ty Hi bi cham tré tinh dén ngay 29/1/2018
cham 4 thang 25 ngay so vai thoi han 2 bén da thoa thuan va theo thuc té cong viéc
trén hién truong. Cong ty di nhiéu 1an tao diéu kién dé nha thau thi cong hoan thanh
t6t nghia vu cia minh nhung nha thiu Cong ty Hi khong thé hoan thanh ding tién do.
Vi vay hai bén ky Phu lyc s6 01-2018/PLHD-HICON CHL ngay 25/5/2018 vé tién do
thi cong méi. Cy thé:

Thoi gian hoan thanh cong viéc mdi theo ndi dung Hop dong hai bén da ky tir
ngay 18/5/2018 (theo bang tién do thi cong Cong ty Hi trinh cho Céng ty Chic ngay
21/6/2018) dugc 1ui lai toi ngay 10/10/2018 theo tién dd mai. Thoi gian tién do méi 1a
co so dé Cong ty Hi thuc hién cong viéc. Cong ty Hi cd trach nhiém to chitc cho nhan
cong 1am cong viée theo hang muc dam bao tién do dé ra.

Pén ngay 31/8/2019 hai bén tiép tuc ky Phu luc Hop dong sb
02/2019/PLHD/HICON-CHL v¢é viéc bd sung ting giam hang muc, khéi lugng cong
viéc va thong nhat 1 s6 noi dung khac: Hai bén thong nhat diéu chinh ting giam phan
khéi luong cong viéc gia tri khdi lugng sau khi diéu chinh 1a phat sinh ting
1.689.622.368 dong (d6i voi phan nay Cong ty Hi chua lam thanh todn da chuyén
sang quyét toan) nén dé nghi lam dung theo yéu cau ciia Hop dong.



V& phat tién do: Theo hop déng COng ty Hi s& chiu muc phat chdm tién do 1a
12% gié tri hop dong nhung di dugc Cong ty Chic tao didu kién giam 50% 1a 6%,
tuong duong 3.653.340.000d.

Thoi gian bao hanh bat dau tir ngay 01/6/2019 (chua c6 bién ban xac nhan thoi
gian bao hanh va chua phat hanh bao 1anh bao hanh) dé nghi 1am dung theo yéu cau
ctiia Hop dong.

Pbi voi vu an dan sy thy 1y 137/2018/TLST-DS véi nguyén don ba Nguyén
Thi Thu Th, Cong ty Hi c6 trach nhiém giao cho Cong ty Chic 2.000.000.0004d sau
khi chdt lai gia tri quyét toan ctia hop déng dé dam bao nghia vu cua Cong ty Hi tai
vu an trén. Truong hop Tda an yéu cau Chic-Land thanh toan s tién trén thi Chic-
Land c6 quyén sir dung s6 tién trén dé thi hanh ban an, quyét dinh. Néu khong du thi
Cong ty Hi phai tra thém. Néu du thi Cong ty Chic s& tra lai.

Pbi voi vu an dan su thu Iy 39/2014/TLST-DS nguyén don 1a ba Nguyén Thi
Kim C thi Cong ty Hi da thyc hién viéc dén bu, hoa giai, Truong hop ba C tiép tuc c6
thac mac thi Cong ty Hi c¢6 trach nhiém dimg ra giai quyét bdi thuong cho ba C. Nay
Cong ty Hi yéu cau Cong ty Chic thanh toan 7.341.759.6254 thi Cong ty Chic khéng
dong y vi:

Thir nhat: Cong ty Chic di thuc hién dung thoa thuan tai Hop dong thi cong
xay dung cong trinh s6 2006/2017/HPXD/CL-HC ky ngay 20/6/2017. Cong ty ching
t6i da thuc hién ding quy dinh phap luat va thoa thuan theo Hop dong. Pén nay Cong
ty Chic van chua nhan lai dugc hd so quyét toan néu trén nén cong ty chung toi chua
thé thanh quyét toan theo Hop ddng cho Cong ty Hi 1a dung quy dinh. Do d6 yéu cau
khoi kién ctia Cong ty Hi 1a hoan toan khong c6 co so.

Thir hai, Cong ty ching tdi dd tao diéu kién nhiéu lan cho Céng ty Hi hoan
thién, bo sung ho so dé thanh quyét toan theo Hop dong nhung Cong ty Hi khong
chiu thuc hién.

Khi Cong ty Hi gti hd so vé viée thanh toan cong no theo Hop dong thi Cong
ty chung t6i d rat thién chi va ludn phan hoéi nhanh chéng nhimng 18i va yéu cau bd
sung dé cac bén som thuc hién viéc quyét toan. Lan gin day nhét 1a vao ngay
26/06/2020, Chung t6i da c6 Cong van giri Cong ty Hi vé viéc hoan thién, bd sung hd
so ma Cong ty Hi dang giit dé cac bén tién hanh viéc thanh todn. Ngoai ra, Cong ty
chung t6i cling di gtri email va tin nhin lién tuc dé nhac nhd nhung dén nay Cong ty
Hi van chua sira chita cac 16i va chua giri lai hd so quyét toan cho Cong ty chung toi,
trong khi d6 1 nhiing 13i co ban, ¢ tinh chat bat budc theo luat dinh.



Trong sudt thdi gian thuc hién Hop ddng, Cong ty ching t6i ludn thién chi va
tao diéu kién tot nhat cho Cong ty Hi nhu: thoi gian thi cong, thanh toan trude cho
nha thau mic du hd so con sai va thiéu, hon thé nita ching toi con ky thém cac phu
luc hop dong dé giam tién phat cham tién d6 cho nha thau sb tién 1én dén
3.653.340.000d day 1a mot so tién rat 16n, bang 50% sb tién Cong ty Hi dang yéu cau
thanh toan,...Tuy nhién Cong ty Hi con c6 dong thai vi pham thoa thuén, cam két gitra
cac bén.

Dbi vai so tién 1a: 7.488.251.195d phia Cong ty Hi yéu cau thi Cong ty Chic
khong dong y. Cong ty Chic da tuan thu thuc hién ding trinh ty cac budc ma cac bén
da ky két tai Hop dong nhung phia Cong ty Hi lai khong hoan thanh ding nghia vu
ctia minh, khong b sung, hoan thién va giao lai cho Cong ty chung t6i hd so quyét
toan. Do d6 dé nghi Cong ty Hi tién hanh giri ho so thanh quyét toan dung vé mat
hinh thirc dé thong nhét s no.

Nay Cong ty Co phan Chic yéu cau Cong ty ¢ phan dau tu H chuan bi cac hd
so thanh toan thanh quyét toan dung vé mat hinh thirc, khdi luong thyuc té va yéu cau
trong Hop déng dé Cong ty C6 phan Chic s& ra soat va hd trg nha thau néu dap ung
dung céac ho so theo yéu cau ciia Hop dong va thuc té thi cong thi chiing t6i méi c6 co
so dé thanh toan bai hop dong di quy dinh va day ciing 1a quy dinh cta co quan thué
va Nha nudc.

Véi nodi dung vu an nhu trén, tai ban an kinh doanh thuong mai so tham sb
01/2021/KDTM-ST ngay 26 thang 3 nam 2021 ctia Toa an nhan dan quén Son Tra,
thanh ph6 Pa Ning da quyét dinh:

Can ctr khoan 1 Diéu 30, Khoan 1 Piéu 39 cta Bo luat t6 tung dan su 2015;
Can ctr Biéu 113, 138, 140, 144, 147 Luat xay dung 2014;

Can cir Nghi quyét sé 326/2016/UBTVQH14 ngay 30-12-2016 cta Uy ban
Thuong vu Quéc hoi vé muc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va
1€ phi toa an,

1. Chap nhén don khai kién cua nguyén don Cong ty c¢b phan dau tu H d6i voi
bi don Cong ty C6 phan Chic vé yéu cau tra tién thi cong cong trinh xay dung va yéu
cAu tra tién 13i cham thanh toén.

Xt: Bude COng ty Co phan Chic phai tra cho Cong ty ¢ phan dau tu H s6 tién
tién: 7.488.251.195d (Bay ty, bon tram tdm muwoi tdm triéu, hai tram ndm muoi mot
nghin, mét tram chin mwoi lam dong). Trong dé no goc 1a: 6.601.163.353d, tién 13
chdm thanh todn tinh tr ngdy 16/01/2020 dén ngay xét xu 26/03/2021 la
887.087.8424d.



Ké tir ngdy ban an c6 hiéu luc phép luat, nguoi duoc thi hanh an co don yéu
cau thi hanh an thi cho dén khi thi hanh 4n xong tat ca cac khoan tién, hang thang
nguoi phai thi hanh 4n con phai chiu khoan tién 13i cta s tién con phai thi hanh an
theo 14i suat quy dinh tai khoan 2 Diéu 357 Bo luat dan sy 2015.

2. An phi Kinh doanh thuong mai so thim Coéng ty C6 phan Chic phai chiu
115.488.251a (M4t tram muoi lam triéu bon tram tam muoi tdm nghin hai tram ndm
mot dong).

Hoan tra cho ong Cong ty c¢6 phan dau tu Hi s tién 57.670.880d (Ndm muroi
bay triéu sau tram bay muwoi nghin tam tram tdm muroi dong) tién tam Gmg an phi da
nop tai Chi cuc Thi hanh an dan sy quan Son Tra bién lai thu sé 0006167 ngay
24/6/2020.

Ngoai ra, ban an so tham con tuyén quyén khang cao cta duong su va quyén
yéu cau thi hanh ban an c6 hiéu lyc phap luat.

* Sau khi xét xir so tham, trong thoi han luat dinh Céng ty C6 phan Chic c6
don khang céo toan bd ban an so tham; Cong ty C6 phan Chic dé& nghi Toa an cap
phlc tham xét xtr lai vu 4n theo huéng khong chip nhan yéu cau khoi kién cua Cong
ty ¢6 phan dau tu H va yéu cau Cong ty c6 phan dau tu H hoan thién ho so quyét toan
theo dung hop dong dé lam co s& cho Cong ty Co phan Chic thuc hién viéc thanh
toan cho Cong ty c6 phan dau tu H.

* Trong qua trinh chuan bi xét xtr phtic tham Coéng ty C6 phan Chic bo sung tai
lidu, chtng clr va c6 vin ban dé& nghi Toa 4n cdp phic thim budc Cong ty c¢d phan
dau tu H hoan thién ho so thanh quyét toan theo dung hop dong;

- Pbi voi sb tién 6.601.163.353d Cong ty cd phan dau tu H yéu cau Cong ty
Co phan Chic thanh toan thi Céng ty C6 phan Chic chi chip nhan thanh toan cho
Cong ty cO phan dau tr H sd tién 1a 6.052.248.302d boi 18 trong sb tién
6.601.163.353d thi Cong ty c6 phan dau tu H khong thi cong xay dung voi so tién
279.522.4944 va sd tién 269.392.582d dugc chuyén sang tién bao hanh cong trinh.

- Pbi voi sb tién 13i 1a 887.087.842d Cong ty C6 phan Chic khong chp nhan
thanh toan.

* Tai phién toa phiic tham:

- Pai dién Cong ty C6 phan Chic khang céo dé nghi HDXX stra ban 4n so tham
theo hudng budc Cong ty cd phan dau tu H hoan thién va giao cho Cong ty C6 phan
Chic ho so thanh toan dot sau cing va ho so quyét toan cong trinh theo dung hop
ddng va Cong ty C6 phan Chic chap nhan thanh toan cho Cong ty c¢b phan dau tu H



s6 tién 1a 6.052.248.302d; dbi véi sd tién 14i 12 887.087.842d Cong ty Co phan Chic
khong chap nhan thanh toan.

- Pai dién Cong ty cb phan dau tu H dé nghi HDXX khong chip nhan khang
céo cta Cong ty C6 phan Chic va giit nguyén ndi dung Ban an so tham.

- Ngudi bao vé quyén va loi ich hop phép cua Bi don ving mit nhung co gui
ban luan ctr va dé nghi HDXX stra Ban 4n so thim theo huéng khong chip nhan yéu
cau khoi kién ctua Cong ty cd phan dau tu H va yéu cau Cong ty c6 phan dau tu H
hoan thién va giao cho Cong ty C6 phan Chic h so thanh toan dot sau ciing va ho so
quyét toan cong trinh theo dung hop dong cac bén da ky két.

- Pai dién Vién kiém sat phat biéu y kién va dé nghi HDXX chip nhan khang
c4o ctia Cong ty C6 phan Chic. Budc Cong ty C6 phan Chic phai thanh toan cho
Cong ty cd phan dau tu H sb tién 13 6.052.248.302d; khong chap nhan yéu cau khai
kién cta Cong ty co phan dau tu H vé sd tién 1ai 1a 887.087.842d; Budc Cong ty co
phan dau tu H hoan thién va giao hd so thanh toan dot sau cung véi sb tién
2.826.540.702d theo bién ban lam viéc 1ap ngay 16/4/2020 giita Cong ty c6 phan dau
tu H va Cong ty Co6 phan Chic va xuat hoa don GTGT; giao hd so quyét toan toan b
go1 thau cho Cong ty Co phﬁn Chic nhu thoa thuén tai muc 3.3.b.iii cia Phu luc 03 vé
tam Ung va thanh todn ctia Hop dong thi cong sé 2006/2017/HDXD/CL-HC ngay
20/6/2017.

NHAN PINH CUA TOA AN:

Sau khi nghién ciru cdc tdi liéu, chitng cir ¢6 trong ho so vy dn dwoc tham tra
tai phién toa va can cir vao két qua tranh ludn tai phién toa, sau khi Dai dién Vién
kiém sat phat biéu y kién, Hoi dong xét xir nhdn dinh:

* Vé thi tuc t6 tung: Tai phién toa, Nguoi bao vé quyén va loi ich hop phap
ctia Cong ty C6 phan Chic c6 don dé nghi xét xir vang mit nén HDXX cin cr khoan
2 Piéu 296 cua Bo luat t6 tung dan sy tién hanh xét xtr vu 4n vang mat Nguoi bao vé
quyén va loi ich hop phap ctia Cong ty C6 phan Chic.

* Xét khang céo ctia Cong ty Co phan Chic:

+ P6i vai s tién Cong ty Co phan Chic con ng Cong ty cd phan dau tu H theo
Hop dong:

[1] Ngay 20/6/2017 Céng ty C6 phan Chic (goi tit 1a Cong ty Chic) va Céng
ty co phan xay dung va quan 1y du an Hi (Nay 14 Cong ty c¢6 phan dau tu H, goi tat 1a
cong ty Hi) ky hop dong thi cong sb 2006/2017/HDXD/CL-HC, theo d6 Cong ty
Chic 1a chi dau tu giao cho nha thau 1a Céng ty Hi thi cong x4y dung phan tho bé
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tong cbt thép, xay trat, can nén thudc du an khach san Chic Pa Néng cua Cong ty
Chic theo h6 so thiét ké va chi dan thiét ké k¥ thuat ciia Chu dau tu voi gia hop dong
tron goi tai thoi diém giao két hop dong 1a 60.889.000.000d; viéc thanh toan duoc
thie hién theo 8 giai doan dua trén nghiém thu khéi luong hoan thanh va quyét toan
hop déng.

Ngay 31/8/2019, Cong ty Chic va Coéng ty Hi da ky Phu luc Hop dong sb
02.2019/PLHD/HICON-CHL v6i ndi dung xac nhan gia tri thi cong phéat sinh la
1.689.622.368d, nhu vay tong gia tri hop dong 1a 62.578.622.368d.

[2] Tai Bang tong hop gia tri thanh toan con lai Cong ty Hi da xac nhan gié tri
thue hién dén giai doan quyét toan 1a 62.341.115.417d (giam 237.506.951) so véi
téng gia tri hop dong.

Trong qué trinh thyc hién hop dong Cong ty Chic di thanh toan cho Cong ty
Hi 08 dot vdi tong so tién 59.235.052.221d, s6 tién con lai Cong ty Chic phai thanh
toan la 3.106.063.196d va cac muc sau:

- Thanh toan 10% khdi luong cac dot thanh toan theo Hop dong 1a
5.923.505.222d nhung thyc té 1a 5.923.505.246d;

- Thanh toan gia tri giir lai dot 1 1a 2.544.450.000d;

- Thanh toan gia tri dot 4 1a 3.514.172.000d.

Téng so tién Cong ty Chic phai thanh toan cho Cong ty Hi la 15.088.190.4424.

S tién Cong ty Chic dugc bu trir bao gdm cac muc sau:

- Gitr lai 5% gié tri quyét toan 13 2.833.687.064d;

- Tam giit chi phi lién quan dén vy 4n déan sy 14 2.000.000.0004.

- Trir khoan phat tién d6 cong trinh 13 3.653.340.000d.

Do vay, Cong ty Hi yéu cau Cong ty Chic phai tra sd tién con no la
6.601.163.353¢ (nhung s6 tién thuc té 13 6.601.163.378d) va tién 13i cham thanh toan
tinh tr ngdy 16/01/2020 dén ngay xét xtr 26/03/2021 1a 887.087.8424.

[3] Tai phién toa so tham, Cong ty Chic trinh bay Iy do Cong ty khéng thanh
toan sb tién nhu yéu cau khai kién cua Cong ty Hi I vi chua thdng nhét hd so quyét
toan do hd so giao van con nhiéu thiéu sot, hai bén di c6 nhiéu coéng vin trao doi qua
lai v& van dé nay nhung phia Cong ty Hi khong hop tac va hién nay chua nhan duoc
hé so quyét toan. Trong sudt qua trinh giai quyét vu an va tai don khang cio Cong ty
Chic khong phan dbi vé gia tri ng goc theo yéu cau khai kién ctia Cong ty Hi. Do do,
cap so thadm chip nhdn yéu cau khai kién ctua Cong ty Chic d6i voi sb tién no gbc
6.601.163.353d 1a co co s0.



[4] Tuy nhién, sau khi xét xir so tham Cong ty Chic khang céo va c6 vin ban
trinh bay v&i ndi dung: Cong ty Chic chi chap nhan thanh toan cho Cong ty Hi sd tién
6.052.248.302d, bai 1&: gia tri thuc hién dén giai doan quyét toan giam véi sb tién 1a
517.029.445¢, nhung COng ty Hi mai thé hién giam véi sb tién 237.506.951d; sb tién
bao hanh cong trinh 5% gia tri quyét toan véi sd tién 3.103.079.646d nhung Cong ty
Hi méi giam trir 2.833.687.064d, con ddi véi cac hang muc khac Cong ty Chic théng
nhit.

Xét ndi dung trinh bay cua Cong ty Chic thi thay:

[5] Pbi vai sd tién quyét toan giam 14 279.522.4944:

[5.1] Tai Bang tong hop khdi luong hoan thanh ctia Hop dong sd
2006/2017/HbXD/CL-HC (BL 830, 831) c6 xac nhan ctua Pai dién Ban quan ly du
an, Tu van giam sat va Nha thau thé hién Cong ty Hi khong thi cong cac hang muc:
Can phan phoi do bé tong gia tri 237.090.000d; Nap grating W400 cho ranh tang ham
c6 gia tri 45.773.200d; Bao vé goc cot bang thép ma kém c6 gia tri 4.179.210d; Muc
San cbng tac L6xH3 co gia tri 57.216.500d; con Muc Thué véan thiang 16ng khong
thie hién 40% c6 gié tri 125.767.858d ( da thuc hién duoc 60%), nhu vay, tong gia
tri Cong ty Hi khong thi cong vai sé tién 1a 517.029.445d (dd bao gdm 10% thué
GTGT 1a 47.002.6774).

[5.2] Tuy nhién, Cong ty Hi mdi giam trir trén Bang tong hop gia tri thanh toan
con lai va Bang tinh gia tri quyét toan véi so tién 1a 237.506.951d (da bao gom 10%
thué GTGT) s tién con lai 14 279.522.494d chua dugc giam trir.

Pai dién Cong ty Hi thira nhan khong thi cong mot s6 hang muc theo hop dong
nhu 161 trinh bay cua Pai dién Cong ty Chic nhung thuc té c6 thi cong bang cach thirc
khac va dugc cac bén thoa thudn tai Bién ban cudc hop ngay 27/8/2019 va Tong hop
gia tri phat sinh kém theo Phu luc Hop dong sé 02.2019/PLHB/HICON-CHL ngay
31/8/2019 véi nodi dung Cong ty Chic chap nhan thanh toan cho Cong ty Hi so tién
279.522.4944, 101 trinh bay ctua Pai dién Cong ty Hi khong dugc Pai dién Cong ty
Chic thira nhan, mat khac, tai Bién ban cudc hop ngay 27/8/2019 va Té)ng hop gia tri
phat sinh kém theo Phu luc Hop dong sé 02.2019/PLHB/HICON-CHL ngay
31/8/2019 khéng thé hién ndi dung thoa thuan nhu Pai dién Cong ty Hi trinh bay,
cling tai phién toa phic thim Cong ty Hi khong dua ra tai lidu, ching ctr dé ching
minh cho 16i trinh bay ctia minh. Do d6, du co s& xac dinh 101 trinh bay ctia Cong ty
Chic ddi véi so tién 279.522.494d 1a phan khdi luong Cong ty Hi khong thi cong nén
can phai chdp nhén gia tri thuc hién dén giai doan quyét toan con 62.341.115.417d -
279.522.494d = 62.061.592.923d. Cong ty Chic da thanh toan cho Cong ty Hi 08 dot

10



v6i tong s6 tién 59.235.052.221d nén COng ty Chic con phai thanh toan dot sau cliing
cho Cong ty Hi véi s6 tién 62.061.592.923d - 59.235.052.221d = 2.826.540.702d.

[6] D6i véi s6 tién bao hanh cong trinh 13 5% gia tri quyét toan:

[6.1] Tai diém a muc 2.2 ctia Phu luc 02 vé hinh thirc va gia Hop dong kém
theo Hop dong thi cong sé 2006/2017/HDXD/CL-HC ngay 20/6/2017 quy dinh: “Gia
tri hop dong tron goi 1a 60.889.000.000d dd bao gdbm VAT ciing nhu tai Diéu 1 cua
Phu luc Hop dong sé 02/2019/PLHB/HICON-CHL ngay 31/8/2019 quy dinh: “Gia
trj khéi luong cong viéc sau khi diéu chinh ting, giam phat sinh 13 1.689.622.368
VND, gié tri da bao gdbm VAT 10%).

[6.2] Pai dién Cong ty Hi trinh bay, gitra Cong ty Hi va Céng ty Chic c6 thoa
thudn gia tri bao hanh cong trinh 5% gia tri quyét toan dugc tinh trude thué (khdng
bao gom thué GTGT), 10i trinh bay cua Pai dién Cong ty Hi khong dugc Dai dién
Cong ty Chic chap nhan. Mit khéac, qua trinh giai quyét vu an & cap phuc tham ciing
nhu tai phién toa Dai dién Cong ty Hi ciing khong dua ra tai liéu, chung cir dé chung
minh cho 16i trinh bay ctia minh. Do d6, cAn phai chap nhén tinh 5% gia tri quyét
toan dd bao gdm thué GTGT nhu thoéa thuin trong Hop ddng thi coéng sb
2006/2017/HDXD/CL-HC ngay 20/6/2017 ciing nhu Phu luc ctia hop dong.

Nhu di nhan dinh & phan trén [5.2] thi gia tri thyc hién dén giai doan quyét
toan 1a 62.061.592.923d nén 5% gia tri quyét toan 1a 62.061.592.923d x 5% =
3.103.079.646d, ma khong phai sé tién 2.833.687.064d nhu Pai dién Cong ty Hi trinh
bay. Do d6, Coéng ty Chic chua phai thanh toan sd tién 3.103.079.646d -
2.833.687.064d = 269.392.582d ma duoc dua vao s tién bao hanh cta cong trinh.

[7] Ttr nhitng nhéan dinh trén HDXX thay s tién thuc té ma Cong ty Chic con
no Cong ty Hi la (6.601.163.378d - 279.522.494d - 269.392.5824d) = 6.052.248.3024.

+ V& yéu cau tinh 14i cham tra:

[8] Ngay 06/5/20219, Cong ty Hi da ban giao cong trinh cho Cong ty Chic theo
Bién ban nghiém thu hoan thanh, ban giao cong trinh dua vao sir dung voi thanh phan
1a dai dién Chu dau tu (Cong ty Co phan Chic), dai dién Ban quan 1y du 4n va tu van
giam sat (Cong ty TNHH THS), dai dién Nha thau thi cong xay dung (Cong ty cd
phan dau tu H), dai dién Nha thau thi cong co dién (Cong ty cd phan k¥ thuat Sig),
dai dién Cong ty TNHH Niém va dai dién Cong ty ¢ phﬁn dau tu xay dung kién trac
Tan. Ngay 16/01/2020 S¢ xay dung ban hanh théng bao s6 369/SXD-CCGPD vé viée
chap thuan két qua kiém tra cong tac nghiém thu dua cong trinh khach san tai 16 B4.1-
06 duong V, phuong P, quin S, thanh phd Pa Ning vao st dung, nhu vy tir thoi
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diém nay da phat sinh nghia vu thanh toan dot sau cling ciia Cong ty Chic vai sb tién
2.826.540.7024d va nhitng khoan tién giit lai trude do.

[9] Tuy nhién, theo thoa thuan tai diém b muc 3.3 Phuy luc 03 vé tam Gng va
thanh todn ctia hop dong thi cong sd 2006/2017/HDXD/CL-HC ngay 20/6/2017 thi
“Bén A (COng ty Chic) sé& thanh toan cho bén B (Cong ty Hi) dén 95% gia tri quyét
toan cong trinh dugc bén A chip nhan trong vong 10 ngay 1am viéc ké tir ngdy bén A
thong bao chip nhan hd so quyét toan hang muc Cong ty do bén B trinh va bén A
nhan duoc cac gidy to thanh toan nhu sau ...”. Nhu tinh tiét cac bén da thira nhén,
hién nay hd so quyét toan chua duoc bén A chap nhan ddng thoi héa don cho tong gia
trj quyét toan hang muc chua duge Cong ty Hi xuat du, mit khac tinh dén ngay Cong
ty Chic théng bdo cho Cong ty Hi diéu chinh, bd sung hd so chua hét thoi gian thoa
thudn trong Phy luc 03 vé tam Gng va thanh toan cia hop dong thi cong so
2006/2017/HbXD/CL-HC ngay 20/6/2017. Do d6, khong cé co sd xac dinh Cong ty
Chic di vi pham nghia vu thanh toan theo quy dinh tai Dicu 144 Luat Xay dyng. Toa
an cap so thadm chap nhan yéu ciu tinh 13i cham tra ctia Céng ty Chic 1a khéng dung
quy dinh tai Diéu 357 Bo luét dan su.

+ V& hoan thién hd so thanh toan céng trinh:

[10] Tai Bién ban lam viéc 1ap ngay 16/4/2020 giira dai dién Cong ty Hi la dng
Mai Van M - can bo k¥ thuat va dai dién Cong ty Chic 1a ba Pham Thi V - Ké toan
thé hién: “dén ngay 14/04/2020 chiing t6i van chua bd sung dy du theo yéu cau cua
6ng Ph cu thé: thiéu 04 chir ky 6ng Pham Manh Hun Ban QLDA, thiéu 06 ddu Cong
ty Hi va thiéu 01 chir ky 6ng Mai Van M: CBKT. Nay chung t6i nhan lai toan bo hd
so quyét toan da giao ngay 14/01/2020 dé hoan thién bd sung nhimng 16i vé mat hinh
thire ho so day du tinh phép 1y. Sau khi bo sung xong chiing t6i nop lai toan bo ho so
quyét toan cho chu dau tu kiém tra va lam thanh toan cho chung t6i” (BL 509). Do
do, dé giai quyét triét dé vu an, tranh phat sinh tranh chap mdi, can tuyén budc Cong
ty Hi hoan thién va giao cho Cong ty Chic: Ho so thanh toan dot sau cung véi so tién
2.826.540.702d va xuat hoa don GTGT va Ho so quyét toan cong trinh theo thoa
thuan tai muc 3.2.4 va muc 3.3 ctua phu luc 03 vé tam ung va thanh toan cua Hop
ddng thi cong s6 2006/2017/HDXD/CL-HC ngay 20/6/2017.

[11] Tt nhitng nhan dinh trén, HDXX thiy can chap nhan khang cao ciia Cong
ty C6 phan Chic va sira Ban an so tham s6 01/2021/KDTM-ST ngay 26 thang 3 nim
2021 cta Toa 4n nhan dan quan Son Tra, thanh phd Pa Ning theo hudng bude Cong
ty C6 phan Chic phai tra cho Cong ty cd phan dau tu H sd tién 1a 6.052.248.3024;
Khéng chip nhan yéu cau khoi kién ctia Cong ty c6 phan dau tu H vé viée yéu cau
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Cong ty C6 phan Chic thanh toan sb tién 1.436.002.918d (gom 887.087.8424 tién lai
cham tra; 279.522.4944 tién khong thi cong va 269.392.5824 tién chuyén sang bao
hanh cong trinh) va budc Cong ty c¢b phan dau tu H phai giao cho Cong ty C6 phan
Chic: Hb so thanh todn dot sau ciing cia cong trinh nhu thoa thuén tai diém 3.2.4 muc
3.2 ciia phu luc 03 vé tam Ung va thanh toan cua Hop ddng thi cong sd
2006/2017/HDXD/CL-HC ngay 20/6/2017 véi sb tién 2.826.540.702d va xuit hoa
don GTGT; giao Ho so quyét toan khdi lugng hoan thanh nhu thoa thuan tai muc 3.3
cia phu lyc 03 vé& tam tng va thanh toan cia Hop dong thi coéng sd
2006/2017/HDXD/CL-HC ngay 20/6/2017 nhu dé nghi ctia Kiém sat vién tai phién
toa.

[12] V& 4n phi:

[12.1] V& an phi kinh doanh thuong mai so thAm: Do chap nhan mot phan yéu
cau khoi kién doi voi so tién 1a 6.052.248.302d nén Cong ty C6 phan Chic phai chiu
an phi kinh doanh thuong mai so tham 1a 112.000.000d + (2. 052.248.302d x 0,1%) =
114.052.2484.

Do khong chiap nhan mét phan yéu cdu khoi kién ddi voi sb tién
1.436.002.918d (887.087.842d + 279.522.494d + 269.392.582d) nén Cong ty cd phan
dau tu H phai chiu an phi kinh doanh thuong mai so tham la 36.000.000d +
(636.002.918d x 3%) = 55.080.0874.

[12.2] V& 4n phi kinh doanh thwong mai phtc tham: Do chap nhan khang céo
nén Cong ty C6 phan Chic khong phai chiu an phi kinh doanh thwong mai phuc tham.

Vi cac lé trén;
QUYET PINH:

- Can ct vao khoan 2 Diéu 308 cta Bo ludt T tung dan su;

- Can cir cac Diéu 113, 138, 140, 144 va 147 cua Luat xay dung 2014,

- Can clr Diéu 26 va Diéu 29 cua Nghi quyét s6 326/2016/UBTVQH14 ngay
30 thang 12 nim 2016 ctia Uy ban thudng vu Quéc Hoi quy dinh vé murc thu, mién
giam, thu, ndp, quan ly va sir dung an phi, 1€ phi Toa an.

Chép nhéan khang cédo cuia Cong ty CO phan Chic. Sira ban an kinh doanh
thuong mai so tham s6 01/2021/KDTM-ST ngay 26 thang 3 nam 2021 cta Toa an
nhan dan quan Son Tra, thanh phd Pa Nang.

Xir:

Chép nhan mot phan yéu cau khoi kién cua Cong ty cd phan dau tu H dbi véi
Cong ty C6 phan Chic vé viéc: “Tranh chap hop dong thi cong cong trinh xay dung”.
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1. Budc Cong ty C6 phan Chic phai thanh toan cho Céng ty cb phan dau tu H
sO tién 6.052.248.302d (Sdu ty khdng tram ndm muwoi hai triéu hai tram bon muwoi
tam nghin ba tram 1é hai dong).

Ké tir ngdy nguoi duge thi hanh an c6 don yéu cau thi hanh an (d6i v6i cac khoan
tién phai tra cho ngudi duoc thi hanh an) cho dén khi thi hanh 4n xong, bén phai thi hanh
an con phai chiu khoan tién 1ai cta s tién con phai thi hanh 4n theo mirc 1ai suit quy
dinh tai Piéu 357 va Diéu 468 cua B luat dan sy nam 2015.

2. Khong chap nhan mot phan yéu cau khai kién ctia Cong ty c6 phan dau tu H
vé viéc yéu cau Cong ty CO phan Chic thanh toan sb tién 1.436.002.918d (gdm
887.087.8424 tién 13i cham tra; 279.522.494d tién khong thi cong va 269.392.582d
tién chuyén sang bao hanh cong trinh).

3. Budc Cong ty co phan dau tu H phai hoan thién va giao cho Cong ty Co
phan Chic: ho so thanh todn dot sau cung cia cong trinh nhu thoa thuan tai diém
3.2.4 muc 3.2 cua phu luc 03 vé tam ung va thanh toan ctua Hop déng thi cong s6
2006/2017/HDXD/CL-HC ngay 20/6/2017 véi sb tién 2.826.540.702d va xuét hoa
don GTGT; giao ho so quyét toan khdi lwong hoan thanh nhu thoa thuan tai muc 3.3
cia phu luc 03 vé tam tUng va thanh toan cta Hop dong thi cong sb
2006/2017/HbXD/CL-HC ngay 20/6/2017.

Trong truong hop Cong ty cd phan dau tu H khdng giao cho Cong ty C6 phan
Chic cac ho so ndi trén hodc bi that lac thi Cong ty C6 phan Chic co quyén lién hé
v6i Co quan c6 tham quyén dé lam cac thi tuc lién quan vé tai chinh ciia Cong ty Co
phan Chic.

4. Vé an phi:

4.1 Vé an phi kinh doanh thuong mai so tham: An phi kinh doanh thuong mai
so tham Cong ty C6 phan Chic phai chiu la 114.052.2484.

- An phi kinh doanh thuong mai so tham Cong ty c6 phan dau tu H phai chiu 1a
55.080.087d, nhung dugc trir vao s tién tam Gng an phi Cong ty c¢6 phan dau tu H da
nop 1a 57.650.880d theo bién lai thu sé 0006167 ngay 24/6/2020 ctia Chi cuc Thi
hanh an dan sy quin Son Tra, thanh phd Pa Néng. Hoan tra cho Cong ty c6 phan dau
tw H s6 tién 2.570.7934.

4.2 V& an phi kinh doanh thuong mai phtc thim: An phi kinh doanh thuong
mai phuc tham Cong ty C6 phan Chic khoéng phai chiu. Hoan tra cho Céng ty Cb
phan Chic sb tién 2.000.0004d theo bién lai thu s6 0006653 ngay 08/4/2021 cta Chi
cuc Thi hanh an dan su quan Son Tra, thanh phd Pa Néng.

5. Ban an phtic thim c6 hiéu luc phap luat ké tir ngay tuyén an.
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Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh 4n dan
su thi nguoi dugc thi hanh an, nguoi phai thi hanh 4n c6 quyén thoéa thuan thi hanh
an, quyén yéu cau thi hanh an, tu nguyén thi hanh an hodc cudng ché thi hanh an theo
quy dinh tai Piéu 6, 7 va 9 Luét thi hanh 4n dan su. Thoi hiéu thi hanh an duoc thuc
hién theo quy dinh tai Piéu 30 Luat thi hanh 4n dan su.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- Cac duong su; THAM PHAN - CHU TQA PHIEN TOA
- TAND quén Son Tra;

- Chi cuc THADS quan Son Tr3;

- VKSND Tp. Pa Ning;
- Luu: HO so vu 4n (1b), To nghiép vu
- Van phong (1b).
Vi Viét Diing
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