TOA AN NHAN DAN CAP CAO CQNG HOA XA HQI CHU NGHIA VIET NAM
TAI DA NANG Doc 1ap - Tu do - Hanh phuc

Q’uyét dinh giam déc thim
So: 13/2021/KDTM-GDT

Ngay 09/7/2021

Vé “Tranh chap hop dong cung cap vit tir,
gia cong ché tao, ldp dat thiét bi”

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

o UY BAN THAM PHAN
TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan tham gia xét xi gidm doc thim gom co:

Chii toa phién toa: Ong Pang Kim Nhan - Tham phan

Cac Tham phdan: Ong Tran Minh Tuén, 6ng Truong Minh Tuan.
- Thw ky phién toa: ba Pham Thi Tuyét Tham tra vién.

- Pai dién Vién kiém sdat nhan din cap cao tgi Da Ning tham gia phién
tda: 6ng Lé Phudc Thanh - Kiém sat vién cao cap.

Ngay 09/7/2021, tai try so Toa 4n nhan dan cip cao tai Pa Nang, mo phién
tda xét xir theo thu tuc giam ddc tham vu an kinh doanh thuong mai “Tranh chdp
hop dong cung cdp vit tu, gia cong ché tao, ldp ddt thiét bi” giira:

1. Nguyén don: Cong ty co phan Co khi Xay dung T;

Dia chi try s¢ Cong ty: S6 B, phuong X, quan B, Thanh phd H6 Chi Minh.
2. Bi don: Cong ty Co phan P.

Dia chi try s¢ Cong ty: S6 K duong P, phuong T, thanh phd P, tinh Gia Lai.

NOI DUNG VU AN:

- Ngay 28/02/2010, Cong ty ¢ phan Co khi Xay dung T (sau day viét tat 1a
Cong ty T) va Cong ty o phan D (sau day viét tat 1a Cong ty D) ky Hop d‘ong kinh
t¢ s6 11b/HPKT/DT-TK vé viéc Cong ty T chiu trach nhiém “cung cap, lap dat
thiét bi co khi thity cong, dwong ong dp lye” cho Cong trinh Nha may thiay dién
PakPsi 5, xa PakPxi, huyén Pak Ha, tinh Kon Tum véi gia tri hop dong gém ca
thué VAT 14 20.146.361.147 dong; kém theo 1a Phu luc hop dong sé 01 quy dinh
chi tiét hang muyc, don gia, thanh tién kém theo (tir but luc 41- 49). Tuy nhién, sau
d6 ngay 25/6/2010, hai bén Ky Phu luc hop dong kinh té s6 02/PLHD/DT-TK diéu
chinh gia tri Hop dong kinh té s6 11b/HPKT/PT-TK xudng con 12.840.415.279
dong, kém Phy lyc quy dinh chi tiét hang myc, don gia (tr bt luc 57 - 65). Ngay
28/3/2011 hai bén ky Bién ban lam viéc, vé viéc Cong ty B dong v “hé tro 50%
theo dé xudt cia Cong ty T, khoang 800 tri¢u dong, véi cdc diéu kién di kém: Cong
ty T hoan chinh ho so dir todn chi tiét vé khéi liwong dé nghi hé tro, cung cap bang
chitng xdc thue vé su bién dong gia dan dén thiét hai cua Nha thau. Tat cdc cdac ho
so trén sé dwoc Chu dau tw tham dinh lai va quyét dinh mike hé tro hop Iy va phé
duyét trude khi Nha thau tién hanh thi cong cdc phan viéc tiép theo trudc ngay
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01/4/2011” (bl 66). Ngay 08/4/2011, Céng ty D ban hanh Quyét dinh s6 24/QD-
TGD dong v “hé tro b 16~ cho Cong ty T 800.000.000 dong (bl 68). Ngay
10/8/2011, hai bén Ky Phu Iuc hop dong so 03/PLHD/DT-TK thong nhit “Piéu
chinh gia tri Phu luc hop déng 02/PLHD/DT-TK va gia han thoi han thuc hién”,
diéu chinh gid tri 1én 13.640.415.279 ddng (bl 69).

- Ngay 09/4/2010 Céng ty T va Cong ty D ky Hop dong kinh té sé
010/HP/PT-TK vé viéc Cong ty T chiu trach nhiém “Gia c¢dng, cung cap lap dat
hé thong cira van va mdy vit” cong trinh Nha may thuy dién DakPsi 5, gia tri
811.092.000 ddng (bl 50 - 53).

Ngay 15/01/2014 Céng ty T khdi kién cho rang:

Cong ty T da cung cap vat tu va thi cong hoan thanh cong viéc theo dung
Hop ddng va cac Phu lyc, nhung Cong ty khong thanh toan, nay Céng ty T yéu
cau Cong ty b thanh toan, cu thé:

(a). D6i voi Hop dong kinh té s6 010/HD/DT-TK thi gia tri hop dong ky la
811.092.000 ddng, gia tri thuc té da thi céng 749.925.543 ddng, di tng va nhan
thanh todn 653.271.180 dong nén yéu cau Cong ty P thanh todn 96.654.363 dong.

(b). Dbi v6i Hop déong kinh té s6 11b/HDKT/DT-TK (diéu chinh tai Phu luc
02 diéu chinh tiép tai Phu luc 03) thi gia tri hgp dong sau khi diéu chinh la
13.640.415.279 dong, gia tri thyc té Cong ty T da thi cong 1a 11.602.242.686 dong
(bl 417), Cong ty D da thanh toan 9.186.898.145 dong (bl 415), thura nhan ng Cong
ty b 191.480.032 dong tién thué thiét bi va tién dién nén yéu cau Cong ty P thanh
toan s ng 2.415.344.541 dong (bl 417). Ngoai ra, con yéu cau Cong ty D tra gia tri
s6 thiét bi, dung cu da chiém giit trén cong truong ctia Cong ty T dugc thong ké tai
Bién ban ban giao thiét bi, dung cu trén cong trinh ngdy 13/01/2012 sb tién
171.160.140 dong, nhung da rat yéu cau nay trudc khi mé phién toa so tham.

(). Nhu vay, yéu cau Cong ty P thanh toan s tién con lai cua 02 hop dong
la 2.320.518.873 dong (96.654.363d + 2.415.344.541d - 191.480.032 dong), yéu
Cau tra 1di cham tra tir ngdy cong trinh dua vao st dung (ngay 23/12/2012) dén
ngay xét xir so tham (ngay 22/5/2018) 1a 5 niam, 5 thang, 25 ngay X lai suat no qué
han trung binh trén thi truong 12 12%/nam = 1.504.204.837 dong.

Bi don 14 Cong ty ¢ phan D (bl 459, 624, 831, 1502, 1712) trinh bay: Hop
dong kinh té s6 010/HP/PT-TK ngay 09/4/2010 va Hop déng kinh té sé
11b/HB/DT-TK ngay 28/02/2010 (diéu chinh tai Phu luc s6 02 V& Phu luc s6 03)
quy dinh COng ty T phai cung cap thiét bj méi 100% nhung Cong ty T thira nhén
May vit da qua stir dung, con khoang 80% va mét s6 thiét bi chi méi “gd” vao vi
tri, chua lap dat hoan thién (the hién tai Bién ban nghiém thu dot 7, Cong van sé)
12/TK ngay 10/02/2012, s6 89CV/TK ngay 10/11/2012 — bl 1633); Cong ty T thi
c6ng cham tién d6 d3 bi Cong ty D nhéc nhd nhiéu 1an (Cong van s6 10/CV-DTGL
ngdy 06/2/2012, s6 11/CV-DTGI ngay 08/02/2012, s6 22/CV-DTGL ngay
07/3/2012 va s6 29/CV-DTGL ngay 11/4/2012 nhic di dumng thi cong 40 ngay). Vi
vay, Congty b khong dong ¥ Vo1 s0 t1en ma Cong ty T cho rang Cong ty D con no
dbi v6i cac hop dong kinh t& ma yéu cau Toa an chap nhan yéu cau ciia Cong ty b
trir gid tri cic may vit khong dam bao chét luong, trir gia tri khoi lugng thép giang
chéng ma Cong ty T dua vao thi cong cong trinh khong co trong hop dong, trir tién
cong lap dat va can chinh thiét bi do Cong ty T bo dé thuc hién hop dong va phat
vi pham hop dong, cu thé nhu sau:




(a). Po6i voi Hop dong kinh té 010/HP/PT-TK, giam trur tong sd tién
181.249.137 dong, gom trir gia tri 1 bo May vit 30VD thanh tién 40.000. OOOdong
va cong lap rap, can chinh hoan thién 141.249.137 dong (but luc 1712, 1713); s6
tién Cong ty D di thanh toan cho Cong ty T 653.271.180 ddng nén tinh bu trir thi
Cong ty T no Cong ty D 84.594.974 dong [= (653.271.180d + 181.249.1374) -
749.925.543d].

(b) Déi voi Hop dong kinh te 11/ HD/DT-TK (diéu chinh gia tri tai Phu luc
s6 02 va Phy luc 50 03), giam tru tong sb tién 1.119.687.968 ddng, gom trir khdi
lwong thép gidng chdng 301.026.799 ddng; trir gia tri nguyén bd 02 bo May vit
VD50 thanh tién 120.000.000 dong; trir cong thao d& mit bich thur ap 16.338.054
ddng, cong siéu 4m dudng han 53.086.367 dong va cong sira chira thiét bi, lap va
can chinh thiét bi (bl 1714, 1715). Ngoai ra, Cong ty D con giam trir 195.000.000
df)ng tién thué doi cua 6ng Binh vao can chinh thiét bi sau khi Céng ty T bo do hop
ddng; yéu cAu trir tién bl truot gia 800.000.000 dong vi Cong ty T khong cung cap
dugc “ho so du' todn chi tiét...cung cdp bang ching xdc thuc ve bién déng gid dan
dén thiét hai...” nhu théa thuin cta hai bén vé diéu kién bu truot gia tai Bién ban
lam viéc ngay 28/3/2011; yéu cau phat 10% gia tri hop dong theo tinh toan cua
congty b 14 1.284.041.527 dong.

(c) Cong ty B cho rang véi cac khoan trir néu trén thi sau khi tinh toan Cong
ty T ng Cong ty P d6i voi 2 Hop dong kinh té so tién 1.358.066.147 dong (bl 1716)
nén yéu cau Cong ty T tra no.

- Tai Ban 4n kinh doanh thuong mai so tham s6 06/2018/KDTM-ST ngay
22/5/2018, Toa 4n nhan dan thanh ph P, tinh Gia Lai quyét dinh:

Cén cir khoan 1 Piéu 30, diém b khoan 1 Diéu 35, diém a khodn 1 Piéu 39,
khodn 1 Piéu 147, Piéu 264, Diéu 273 ciia BS ludt T6 tung ddn s 2015; Ap dung
Piéu 24, 50, 300, 301, 302, 303 va Piéu 307 cia Ludt Thiwong mai 2005; Ap dung
Diéu 274, Piéu 472, Diéu 481 va Diéu 688 B¢ ludt dan sw 2015; Can cir Pieu 48
Nghi Quyet 6 326/2016/UBTVQOH 14 vé dn phi, 1é phi Toa dn ngay 30/12/2016
ciia Uy ban Thirong vu Quoc hoi khoa 14 va Khoan 4, 5 Piéu 27 Phdp lénh vé dén
phi, 1é phi Toa dn ciia Uy ban Thuong vu Quéc héi s6 10/PL-UBNTQH 12 ngay
27/02/2009. Xu:

1. Chdp nhdn mét phan don khdi kién cia Céng ty Cé phdn co khi xdy dung
T. Buéc Céng ty Cé phan D phdi thanh todn cho Céng ty C6 phan co khi xdy dung
T 56 tién con no la: 2.025.972.105 dong.

2. Chdp nhdn mét phan yéu cau phdn t6 ciia Céng ty Co phdn D. Bugc Cong
ty Cé phan co khi xdy dung T phai thanh todn cho Cong ty Co phan P 56 tién thué
thlet bi, tién dién trén cong tnrong tién phat vi pham hop dong, phat hop dong,
tién tam iing bi hé tro truot gid la: 955.980.000 dong.

Tda an cap so thdm con quyét dinh vé nghia vu thi hanh an, an phi.

- Ngay 23/5/2018, Cong ty B khang cao (khong ghi ndi dung khang cao cu
thé - bl 1663).

- Ngay 31/5/2018, Cong ty T khang cao (bl 1664, 1718) v6i cac ndi dung:
May vit gdm nhiéu chi tiét lap rap, cac chi tiét dugc Cong ty T ché tao méi 100%
tai Nha may ciia Cong ty theo dung thiét ké va hop dong, chi riéng dong co dién la
cii (cia Nhat con khoang 80% va B da dong y trude khi T lap rap) va T cung da
dong y giam trir gia tri ca 4 dong co dién nhung Toa an cip so thim giam trir gia tri
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nguyén bo May vit la khong ding; Viée su dung thep giang chéng duong ong ap
luc 14 can thiét bao dam an toan nén Cong ty D da nghiém thu nhung Toa an cap so
tham giam trir khong tinh khoan tlen nay cho Cong ty T la khong ding; theo Phu
luc 02 thi cong thir ap luc duong 6 6ng 1a 32.550.000 dong va khoan nay congty T
khong ké dé yéu cau Cong ty b thanh toan, Cong ty b yéu cau trur cong thao do
mait bich thir 4p sd tién 16.338.054 déng nhung Toa an cap so thAm nham 1an va lai
chép nhan trir 32.000.000 dong 1a khong ding; khong dong ¥ viéc Toa an cép so
thAm tach yéu cau tra lii cta Cong ty T thanh vu an khac; khong ddng ¥ chiu _phat
vi pham 10% gi4 tri phan hop dong bi vi pham (10% x 195 triéu = 19,5 triéu dong);
khong dong ¥ trir 195 triéu dong tién thué doi cua ong Binh vao cin chinh vi Cong
ty B khong cho cong nhan ctiia Cong ty T vao can chinh ma ty y thuc hién; khong
ddng ¥ viée trir 800 tridu dong vi Cong ty D da dong ¥ bu truot gia tai Quyét dinh
s6 24/QD-TGD ngay 08/4/2011 va hai bén di ky Phu luc hop dong 03 diéu chinh
gia va da chuyén tam tmg 550 tri¢u dong.

- Tai cap phiic thAm Cong ty D con yéu cau Cong ty T tra tién thué thiét bi,
tién dién cta Cong ty D sd tlen 288.580.032 dong, trong khi trude day Congty T
chi méi dong ¥ thanh toan sb tién 191.480.032 dong. Ban an phac tham (trang 7)
ghi Cong ty D sau khi bu trir yéu cau Cong ty T tra no 1.176.371.173 dong nhung
ho so khong c6 Bang ké tinh toan khau trir lai ctia Cong ty D, con Toa an cap phuc
tham ciing khong ghi chi tiét.

- Tai Ban an kinh doanh thuong mai phuc tham s6 05/2018/KDTM-PT ngay
18/10/2018, Tda an nhan dan tinh Gia Lai quyét dinh:

Can cit vao khodn 2 Diéu 308, Diéu 147 va khodn 2 Diéu 148 ciia BY ludt To
tung din sw; Ap dung Diéu 26 va khodn 2 Diéu 29 Nghi quyét sé
326/2016/UBTVQH]I4 ngay 30/12/2016 ciia Uy ban Thuong vu Quéc héi quy dinh
vé dn phi va 1¢ phi Toa an:

Khéng chdp nhdn khdng cdo cia nguyén don Cong ty Cé phan co khi xdy
dung T. Chdp nhdn mét phan khéng cdo cia bi don Céng ty Cé phdn B; Sira bdn
dan Kinh doanh, thuwong mai so tham s6 06/2018/KDTM-ST ngdy 22/5/2018 cua
Toa an nhdn dan thanh phé P, tinh Gia Lai da xét xit vé viéc “Tranh chdp hop
dong mua ban, lap dat thiét bi” giita nguyén don Céng ty C6 phdn co khi xdy dung
T voi Cong ty C6 phdin P; Xik:

1. Chdp nhdn mét phan yéu cau khéi kién ciia Céng ty Co phdn co khi xdy
dung T, bugc Cong ty Cé phan P phdi thanh todn cho Céng ty Cé phan xdy dung T
s6 tién con ng 1.169.669.425 dong.

2. Chap nhdn mét phan yéu cau phan té cia Céng ty Co phan D, bugc Cong
ty Cé phan co khi xdy dung T phai thanh todan cho Cong ty Co phan P s6 tién thué
thiét bi, tién dién trén cong tru’ang, tién phat gid tri phan hop dong bi vi pham, tién
khdc phuc sira chira, tlen tam ving but 16 tro truot gid la 969.331.792 dong

3. Déi trir quyén va nghia vu ciia cdc bén thi Cong ty Cé phan P con phdi
thanh todn hoan trd cho Cong ty co khi xdy dung T sé tién 200.337.633 dong.

4. Tach phdn yeu cau tinh ldi cua Cong ty Cé6 phan co khi xdy dung T doi véi
Cong ty Co phin P dé gidi quyet bang vu dn ddn sw khdc theo quy dinh ciia B ludt
10 tung dan sir khi c6 yéu cau.

Tda an cap phuc tham con quyét dinh vé an phi, nghia vu thi hanh an.
- Ngay 30/11/2018 Cong ty T c6 Pon dé nghi khang nghi theo thu tuc giam
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dbc tham Ban 4n phuc tham vi:

+ May vit gdm nhiéu chi tiét lap rap, cac chi tiét duoc Cong ty T ché tao méi
100% tai Nha may ctiia Cong ty theo dung thiét ké va hop ddng, chi riéng dong co
dién 1a ct (ctia Nhat con khoang 80% va Cong ty b da dong ¥ trudc khi Céng ty T
lap rap vi st dung dong co nay ngoai troi con t6t hon dong co méi do Viét Nam
san xut, Cong ty D di nghiém thu) va Cong ty T ciing d3 dong ¥ giam trir gia tri
ca 4 dong co dién nhung Toa an cdp phic thim giam trir gia tri nguyén bo dbi véi
01 May vit VD30 va 2 May vit VD50 la khong dung;

+ Viée sir dung thep giang chéng duong éng ap luc la can thiét dam bao neo
gitr duong 0 éng ap luc, khe van, ctra van o tac dung cb dinh cac thiét bi khong bi
bién dang, x6 léch trong qua trinh d6 bé tong va Cong ty B di nghiém thu trude khi
d6 bé tong va hién nay khong thé lay ra; hon nita, hop dong quy dinh thanh toan
dua trén khéi lugng nghiém thu thuc té, nhung Toa 4n cip phic tham chap nhan
trinh bay ctua Cong ty D cho rang s6 thép nay 1a “bién phdp thi céng” dé khong
thanh toan cho Cong ty T la khong dung;

+ Sau khi Cong ty T da lap dit xong duong dng ap luc, miat bich thir 4p, bit
dau duong 6ng dé thir ap thi Cong ty D moi quyet dinh bo cong doan thu ap luc
duong 6ng. Do khong thir ap dudng 6ng nén Hb so quyét toan Cong ty T ciing da
loai trur tlen cong thu ap 32.000.000 dong va PBon khoi kién Cong ty T cling khong
yéu cau sd tién nay, nhung Toa an cap so tham va Toa an cap phuc tham van chap
nhén giam tru s6 tlen nay theo yéu cau cua Cong ty D la nham 1an va khong dung;

+ Toa an cap phuc tham giam trir 45.302.680 dong (498.329.479 dong -
453.026.799 dong) tien thué gia tri gia taing (VAT) vao sb tién Cong ty T yéu cau
Cong ty b thanh toan gia tri thanh toén con thiéu theo hop dong 1 khong ding vi
Cong ty T da xuat hoa don VAT hop phap cho Cong ty D va di ké khai, quyét
toan, ndp thué trong ky phat sinh vao Ngan sach Nha nudc, khong thé 1ay lai;

+ Khong dong ¥ viéc Toa an cdp so tham tach yéu cau tra 13i cua Cong ty T
thanh vu an khac;

+ Khong déng ¥ viéc giam trir 800 triéu dong 1a s tién Cong ty D di dong ¥
bu truot gia bang Quyét dinh 24/QD-TGD ngay 08/4/2011 va hai bén di ky Phu
luc 03 diéu chinh gia;

+ Khong dong ¥ chiu phat vi pham 10% gia tri phan hop dong bi vi pham s6
tién 253.650.000 dong (10% x 2.536.500.0004) vi khoi luong cong viéc Cong ty T
thuc hién da dugc Cong ty B nghiém thu va gia tri con lai (néu cO) chi con
195.000.000 dong 1a gia tri khéi lugng Cong ty P thué doi cta ong Binh;

+ Khong dong y giam trir 195 triéu dong vi khong c6 Bién ban giam dinh
hién trang thiét bi do Cong ty T cung cap trén cong truong dé xac dinh khi luong
cong vigéc con lai trude khi thué di cia 6ng Binh vao can chinh, ndi dung cong
viéc ghi chung chung, khong c6 hoa don, ching tir theo quy dinh vé tai chinh ké
toan.

- Tai Quyét dinh khang nghi giam déc tham sé 02/2021/KN-KDTM ngay
15/4/2021, Chanh 4n Toa 4n nhan dan cip cao tai Pa Nang khang nghi giam dbc
tham d6i voi Ban an kinh doanh thwong mai phuc tham s6 05/2018/KDTM-PT
ngiy 18/10/2018 cuia Toa 4n nhan dén tinh Gia Lai; dé nghi Uy ban Tham phéan
Tda 4n nhan dan cip cao tai Pa Nang xét xir giam ddc tham huy Bén an kinh doanh
thwong mai phiic thAm néu trén va hay Ban an kinh doanh thuong mai so thim s
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06/2018/KDTM-ST ngay 22/5/2018 ctia Toa an nhan dan thanh phd P; giao hd so
vu 4n cho Toda an nhan dan thanh phd P xét xir so thim lai theo diing quy dinh cia
phép luat

- Tai phién toa giam ddc tham, dai dién Vién kiém sat nhan dan cép cao tai
Pa Ning dé nghi Hoi ddng xét xtr giam ddc thadm chp nhan khang nghi ctia Chénh
4n Toa &n nhan dan cép cao tai Da Ning.

NHAN PINH CUA TOA AN:

[1] Pbi voi yéu ciu cia Cong ty P yéu cau Toa an xét trir gia tri nguyén bod

4 bd may Vit, Hoi dong xét xtr giam ddc tham xét thay theo noi dung Hop dong
kinh té sé6 010/HP/DT-TK ngay 09/4/2010 va Hop dong kinh té sé 11b/HP/DT-
TK ngay 28/02/2010 (diéu chinh tai Phu luc sé 02/PLHP/DT-TK va Phu luc sd
03/PLHD/DT-TK) thi Céng ty T chiu trach nhiém “thwc hién cung cdp vit tu,
gia cong ché tao, ldp ddt cdc hang muc cira van va mdy vit theo danh muc thiét
bi va ban vé thiét ké da dwoc phé duyét...”, cu thé: cung cép, lip dit 02 bo may
vit 30VD, gia mbi by 40.000.000 dong (lic dau 1a 01 bd may vit 20VD, gia
33.000.000 dong va 1 bo may vit VD30, sau thay d6i) theo Hop dong kinh té s0
010/HD/DT-TK va cung cap, lap dat 2 bo may vit 50VD theo Hop dong kinh té
so 11b/HP/DPT-TK mdi bo c6 gia 60.000.000 dong. Xét: [1. .1]. Cong ty T da cung
cap Ho so thiét ké k¥ thuat cac may vit (tr but luc 1202 dén but luc 1261) va tai
Bién ban nghiém thu khoi Iwong hoan thanh trong thi céng xdy ldp ngay
22/01/2011 (doi véi 2 may vit VD30 - bl 262, 263) va Bién bdn ‘nghiem thu khoi
lieong hoan thanh trong thi céng xdy ldp ngay...ndm 2011 (d6i véi 2 may vit
VD50 - bl 344, 345) thi Cong ty D dd nghiém thu, danh gid khéi luong, chat
lugng cac may vit so voi thiét ké duoc phe duyét 1a“dat yéu cau”; [1.2]. Theo 2
hop dong thi Cong ty T chiu trach nhiém “cung cdp vat tw, gia céng ché tao...”
cac thiét bi dam bao hd so thiét ké da dugc phé duyét va Cong ty T trinh bay da
“cung cdp Vit tw, gia céng, ché tao mdi 100%” cac bd phan cua May vit tai Nha
may cua Cong ty T; riéng dong co dién (motor) thi trude khi Cong ty T gan vao
may vit, Cong ty D da dong ¥ sir dung dong co dién cti cua Nhat, chat luong con
khoang 80% vi dong co ndy sir dung ngoai troi tot hon dong co méi do Viét Nam
san xut, nhung Cong ty T khong néu duoc cin ctr chimg minh, trong khi Céng
ty D khong thira nhan; [1.3]. Xét, méy vit dugc lap rap tir nhiéu chi tiét, bd phan
khac nhau, ngoai dong co dién thi cac chi tiét, bo phan cua 04 may vit ma Cong
ty T cung cap vat tu, gia cong ché tao méi 100% va hai bén da ky Phu luc s6 01
(kém bién ban nghiém thu ché tao thiét bi s6 01-30VPI1-CXCICT-KT ngay
22/11/2011 (bl 264), Ky Bién ban nghiém thu khoi lwong hoan thanh trong thi
cong Xdy ldp ngay 22/01/2011, nghiém thu d6i véi chat luong, va 1ép dat cac
may Vit theo Hop dong kinh té s6 010/HP/DT-TK (bl 262, 263) va Bién ban
nghiém thu khoi lirong hoan thanh trong thi cong xdy ldp ngay .nam 2011 (d6i
vo6i 2 may vit VD50 - bl 344, 345). Do d0, khong c6 co s& chap nhan yéu cdu cua
Cong ty P yéu cau trir gia tri nguyén bd 4 may vit lap dit theo 2 Hop dong kinh
té. Tai Bang quyét todn khoi hwong thi cong hoan thanh ngay 20/3/2012 (bl 282),
Cong ty T da loai trir khong yéu cau Cong ty P thanh toan gia tri 2 dong co dién
May vit VD 30, mdi dong co gia 5.500.000 dong thanh tién 11.000.000d va gia
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tri 2 bang dién, mdi bang gia 5.000.000 dong, thanh tién 10. 000.000 dong (lap
dit theo Hop dong kinh té s6 01 0/HD/DT-TK) nhung Toa an cap so tham trir gid
tri nguyén bo 2 bd may vit VD50 sé tién 120.000.000 dong (lap dat theo Hop
dong kinh té so 11b/HP/PT-TK) la khong ¢ co so. Pon khang cao Cong ty T
ddng v trir gid tri 4 dong co dién va gia tri 4 bang dién (lap dat theo Hop dong
kinh té s6 010/HP/PT-TK va Hop dong kinh té so 11b/HP/PT-TK) nhung Toa &n
cap phitic tham trir gia tri nguyén bo 2 bd may vit VD50 1a 120.000.000 dong (lip
dit theo Hop dong kinh té sé 11b/HP/DT- TK) va trr gia tri nguyen bo 01 b may
vit 30VD (cong thém thué VAT) thanh tién 44.000.000 dong (lap dat theo Hop
dong kinh te s6 010/HP/PT-TK) 1a khong c6 co sd va nham 13n “trer 2 ldn tién”
(Bang quyét todn khéi lirong thi cong hoan thanh ngay 20/3/2012 - bl 282, Cong
ty T d4 loai trir khong yéu cau Cong ty P thanh toan gia tri 2 dong co dién cia
may vit VD 30 va 2 Bang dién lap dit thuoc Hop dong kinh té sé 010/HP/DT-TK
nhung Tda 4n cdp phuc thim lai trir nguyén I b6 may vit VD30 1a tro thém ca
dong co dién va bang dién) la anh huong quyén va loi ich hop phap cua Cong ty
b. Vi cac ly do trén, cap giam déc tham stra ban an phuc tham, chap nhan giam
trir thanh toan ddi véi Hop dong kinh té sé 11b/HP/PT-TK gié tri 2 dong co dién
VD 50 1a 15.000.000 dong (7.500. 000d/dong co) va gia tri 2 bang dién la
10.000.000 dong (5.000.000d/bang), tong cong giam trur 25.000.000 dong

[2] D01 v6i yéu cau ciia Cong ty P yéu cau Toa an xét giam trur dbi vai Hop
dong kinh té 010/HPB/PT-TK ngay 09/4/2010 vé tién cong lap rap, can chinh thiét
bi 141.249.137 ddong (Cong ty B yéu cau trir 181.249.137 dong gom trir gia tri 1
May vit 30VD 1a 40.000.000 dong va trir cong lap rap, can chinh thiét bi la
141.249.137 ddng - bat luc 1712, 1713) thi Hoi dong xét xtr giam ddc tham xét
thiy ngay 22/01/2011 hai bén ky Bién bdn nghiém thu khoi lwong hodn thanh
trong thi cdng, xdy ldp, ndi dung COng ty P nghiém thu hang muc “Gia céng
cung cdp, ldp dét hé thong cira van va mdy vit” va danh gia: “so véi ho so thiét
ké dwoc phé duyét thi khoi heong, chat lwong: dat yéu cau” (bl 262 - 264); do do,
khong c6 co sd chdp nhan yéu cau ciia Cong ty D dé trir cong lap rap, can chinh
thiét b sO tien 141.249.137 dong ddi v6i Hop dong kinh té 010/HD/DT-TK.

[3] Ddi voi yéu cau ciia Cong ty D yéu cau Toa an xét trur khéi lugng thiét
bi, nhan cong d6i voi Hop dong kinh té 11b/HP/PT-TK (diéu chinh gi4 tai Phu luc
6 02 va Phy luc sé 03 3) 0 tién 1.119.687.968 dong (gom trir khdi lugng thép glang
chéng 301.026.799 dong, trir gid tri nguyén by 02 by May vit VD50 thanh tlen
120.000.000 dong; trir tién cong thiao d& mat bich thur ap 16.338.054 dong, tién
cong siéu am duong han 53.086.367 dong va tién cong sira chita thiét bi, 1ap va can
chinh thiét bi ma Céng ty D tu thuc hién (bat luc 1714, 1715) thi cdp giam déc
tham xét thay:

[3.1] V& trir khoi luong theép giang chong 301.026.799 ddng thi Phu luc 5O
01 kém Hop dong kinh té s6 11b/HD/DT-TK ngay 28/02/2010 “cung cap & ldp dat
thiét bi co khi thity cong dwong o ong ap luc” O ghi hang muc “giang chong, chi tlet
phu..thanh tién 322.027.200 dong”(bl 49) va diém 6.2 Hop dong kinh té sé
116/HD/DT-TK quy dinh gia tri thanh toan can cur theo khéi luong thuc té thi cong
duoc nghiém thu. X¢ét, trinh bay cua Cong ty T rang Viéc sir dung theép giang ohong
dé dam bao neo gilr dudong ong ap luc, khe van, cira van c¢6 dinh khong bi bién
dang, x6 léch trong qua trinh d6 bé tong 14 can thiét va thyc té Cong ty D da ky céac
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Bién ban nghiém thu khoi lu"ong hoan thanh trong xdy ldp (bl 862, 863, 867, 996)
nghiém thu hang muc theép giang chong trude khi do bé tong va hién nay khong thé
thu hoi “lay thép ra khoi bé tong”’; do do, Toa én cap so tham va Toa an cap phuc
tham chap nhan trinh bay cua Cong ty D cho rang Cong ty T str dung s thép giang
chdng 12 “bién phdp thi cong” dé loai trir nghia vu thanh todn cua Cong ty D dbi
voi1 Cong ty T 1a khong ding;

[3.2] V& viéc Toa an cdp so thim va Toa an cdp phic tham trir gid tri
nguyén bo 02 May vit VD50 thanh tién 120.000.000 dong 1a khong dung theo phan
tich tai muc [1] néu trén,

[3.3] Vé trir 53.086.367 dong cong son dim v4, mai sach va siéu am dudng
han, cap giam d6c tham xét thay Phu luc khoi lwong s6 02 (bl 65) kém Phu luc hop
ddng s6 02/PLHP/DT-TK c6 quy dinh hang muc “mai sach ving han dé kiém tra
va sieu am 100% duwong han”. Tai Bién ban nghiém thu khoi lwong thuc hién hoan
thanh trong xdy ldp ma s6 PSI5-11-02 ngay 25/01/2011, dai dién Cong ty D da ky
nghiém thu hang muc: “Mai sach viing han dé kiém tra” (548,68m) va “Siéu am
100% dirong han " (548,68m), két qua nghiém thu: “Dat yéu cau’(bl 298, 299). Tai
Bién ban xdc nhdn khoi lwong thuwe hién trong giai doan xdy ldp ngay 10/10/2011,
dai dién Cong ty P da ky nghiém thu hang muc: “Mai sach ving han dé kzem tra”
(80m) va Siéu am 100% dwong han” (80m), két qua nghiém thu: “Pat yéu cau” (bl
335). Viéc siéu am duong han va lap ho so gii kém do Céng ty TNHH Trong Hién
va Cong ty co phan giam dinh Hoang Gia c6 nganh nghé dang ky kinh doanh hop
phap thue hién (bl 1123- 1167). Vi cac ly do trén, cap giam dbc tham xét khong co
co s& dé chap nhan yéu cau cua Cong ty D yéu cau trir cong son ddm va, mai sach
va siéu 4m duong han (Toa 4n cép so tham va Toa an cap phuc tham can rat kinh
nghiém vé cach viét ban ‘an vi ban an viét khong 16 c6 chap nhan yéu cau nay cia
Cong ty b hay khong? néu khéng chap nhan hoac chap nhén phai néu rd can ct).

[3.4] Vé yéu cau cua Cong ty D yéu cau Toa an xét giam trir cong thao do
mat bich thir ap sb tién 16.338.054 dong (but luc (bl 1714, 1715), tién thué doi 6ng
Binh vao cin chinh thiét bi s tién 195. 000.000 ddng, cong stra chira thiét bi, lip va
cin chinh thiét bi ma Cong ty P ty 1am s tién 329.201.760 dong (= 71.565,6kg x
4.600d/kg, ghi tai trang 14 ban an phuc tham) vé&i 1y do Ho so nghiém thu khoi
lwgng dot 7 (bl 359) Cong ty T thira nhan méi chi “gd ldp thiét bi diing vi tri” thi
Hoi dong xét xr giam doc tham xét thay tai Cong van so 12/CVTK ngay
10/02/2012 (bl 1355, 1356, ngoai ra, con nhiéu Cong vin khac tir bl 1357-1376),
Congty T yéu cau Cong ty P thanh toan sd tién di nghiém thu tai Bién bdn nghiém
thu dot 7 trong thang 2/2012 va cam két trong vong 2 ngay ké tir ngay nhan dugc
tién s& hoan thién cac phan viéc con lai. Thyc té, Cong ty B khong thanh toan tién
ma dén ngay 11/04/2012 gu’l Cong ty T Cong van s6 29/CV-2012-DTGL (bl 537)
néu: “Nham hoan thanh géi thau dong bo voi cac hang muc khac, dwa cong trinh
vao van hanh khai thac dung tien do, tat ca vi sw thanh cong cua dy an (Chin bo
lam mueoi), Cong ty C6 Phan B dé nghi Quy cong ty tdp trung nhdn sw thi cong
hodan thanh géi thau chdm nhat la ngay 30/04/2012.”. Tuy nhién, trude khi ban
hanh Cong van sd 29/CV-2012-BTGL thi ngay 03/04/2012 Cong ty B da ky Hop
dong thué Poi ciia ong Binh vao cong truong hoan thién phan viéc con lai (bl 525,
526) 1a trai quy dinh tai khoan a Diéu 13 Hop dong kinh té s6 11b/HP/PT-TK (stra
doi tai Piéu 3 Phu luc s6 03/PLHD/PT-TK qui dinh: “Trong thoi gian thuc hién
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hop dong néu nha thau don phirong cham diit hop dong, khéng thuwc hién hop dong
trong thoi gan 15 ngay ma khong co Iy do chinh dang, duoc chu dau tw phé duyét
bang van bdan hodc ¢é ¥ dinh khéng thuc hién hop dong vi bat ky 1y do gi khi chura
co sy dong ¥ bing van ban cia Chii ddu tw thi bi phat 10% gid tri hop dong va boi
thuong cac thiét hai do nguyén nhan cham dit hop dong gdy ra.”) Va trai quy dinh
tai khoan 13 Diéu 3, Diéu 310 Luat Thuong mai nam 2005 (mdt bén c6 quyen dinh
chi thyc hién hop ddng néu bén kia vi pham nhitng nghia vu co ban theo hop
dbng) Mit khéc, tai Bién ban xdc nhdn khoi lwong thuwc hién trong giai dogn xdy
lip ngay .nam 2012, Cong ty D da ky xac nhan chat luong “thiét bi co khi thuy
cong va dwong ong dp lre” v6i khédi luong 75.079,22 kg la “Dat yéu cau” (bl 357)
nén trinh bay ciia Cong ty Puc thanh cho rang phal sira chita khoi luong thiét bi
nay la khong 6 co sO, con €Ny “can chinh, siét 6¢” ddi véi cac thiét bi ma Cong
ty T dd “gd ldp thiét bi diing vi tri” va cng thao d& bich thir ap ma Céng ty b thuc
hién (neu co) cung khong “ddng ké” va ngoai ra, Cong ty B con yéu ciu trur
195.000.000 ddng tién thué doi ciia ong Binh vao cin chinh thiét bi nhung chi ghi
chung chung, khong c6 chung tir, hda don tai chinh, ké toan hop phap ciing khong
¢6 co s& phap 1y dé chap nhan. Hon nita, néu Cong ty Puc Thanh khong ngin can
dé cong nhan caa Cong ty T ¢d chuyén mon vao hoan thién thi chi phi chéc chan co
ty 1€ nho so voi chi phi ma Cong ty D ké khai yéu cau giam trir. Tuy nhién, xét
thuc te hai bén c6 bat dong chua thé giai quyét ngay, trong khi mua mua li dang
dén gan nén viéc Cong ty D phai bé cong thio d& mit bich thir ap; can chinh, siét
bc thiét bi; thué doi cua ong Binh vao can chinh hoan thién dé dua Nha may vao
hoat dong (Nha may da van hanh ngay 23/12/2012) trudc mua mua 1 14 can thiét
nén du ké khai giam trir ctia Cong ty D chua di co s phép Iy dé chap nhan nhung
cap giam dbc tham xét ciing can chip nhan giam trir cac khoan tién ndy, cong thanh
s6 tién 540.539.814 ddng (= 16.338.054d + 195.000.000d + 329.201.760d) cho
Congty b.

[3.5] Déi véi hang muc thtr 4p luc duong 6ng thi sau khi nhén dugce Thong
bao so 36/TB-DTGL ngay 05/10/2011 cua Cong ty b yéu cau ngumg thir ap lyc
duong 6 6ng (bl 1330), Congty T dé khong tién hanh thir ap luc duong ong va Hé so
quyét toan Phu luc 2: Bing quyet toan gid tri khoi lwong thi cong hoan thanh theo
hop dong Cong ty T khong y€u cau Cong ty D thanh toan hang muc cong “thur dp
luc duong ong 32.500.000 dong” (bl 411) va Cong ty b ciing khong yéu cau Toa
an xét trir khoan tién nay nhung Toa an cap so tham ghi nham 14 chap nhéan yéu cau
ciia Cong ty D trit “hang muc thir dp dwong ong chwa thiee hién la 32.000.000
dong” (trang 13 Ban an so tham), con Toa an cap phiic tham ghi nham chap nhan
trir tién “thit bich 32.000.000 dong” (trang 11 Ban an phtic thim) Ia nhim 14n va
khong dung, Toda an hai cdp can rat kinh nghiém.

[3.6] Ngoai ra, Toa an cip phuc thim con giam trir thué gia tri gia ting
45.302.680 dong (= 498.329.479d - 453.026.799d) 1a khéng dung vi cac hang muc
vat tu thiét bi sau khi dugc Cong ty D ky nghiém thu thi Cong ty T da xuét hoa don
VAT hep phap gui Cong ty D va theo quy dinh cua Luét thué thi Cong ty T da ké
khai, ndp khoan tién VAT nay trong ky thué phat sinh vao ngan sach Nha nudc,
Cong ty T khong dugc huong, néu Cong ty D c6 khiéu nai \G thué thi s& dugc Co
quan c6 tham quyén giai quyét theo quy dinh cua phap luét vé thué.

[4] Vé yéu cau ciia Cong ty P yéu cau phat Cong ty T tién vi pham hop
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dong, mirc phat 10% thanh tién 1.284.041.527 dong ly do Cong ty T cung cap mot
s6 thiét bi khong dam bao chat luong, thi cong cham tién do mac du Cong ty D da
giri nhidu Céng van nhic nhd (Cong van sé 10/CV-DTGL ngay 06/2/2012, sb
11/CV-PTGI ngay 10/02/2012, s6 22/CV-DTGL ngay 07/3/2012, s6 158/CV-
DTGL ngay 23/9/2013 va s6 29/CV-DTGL ngay 11/4/2012 nhic di ding thi cong
40 ngay, Cong vin sb6 12/TK ngay 10/02/2012 Coéng ty T thira nhan mot s6 hang
muc thi céng con dd dang va hd so quyét toan chua hoan tat) thi Hoi dong xét xur
giam ddc tham xét thay:

[4.1] Tai Cong van sd 12/CVTK ngay 10/02/2012 (bl 1355, 1356, ngodi ra,
con nhleu Cong van khac tir bl 1357-1376), Cong ty T yéu cau Cong ty P thanh
toan sb tién da nghiém thu tai Bién ban nghiém thu dot 7 trong thang 2/2012 va
cam két trong vong 2 ngay ké tlr ngdy nhan duoc tién s& hoan thién cac phan viéc
con lai nhung thuc té Cong ty B khdng thanh toan ma ngay 11/04/2012 Cong ty b
giri Cong ty T Cong van s6 29/CV-2012-DTGL (bl 537) néu: “Nham hoan thanh
g6i thau dong bé véi cdc hang muc khdc, dwea cong trinh vao vin hanh khai thdc
diing tién dg, tat ca vi sw thanh céng cia dw dn (Chin bé lam mwoi), Cong ty Co
Phan B dé nghi Quy cong ty tdp trung nhdn sw thi cong hoan thanh géi thau chdm
nhdt la ngay 30/04/2012.”. Tuy nhién, trudc khi ban hanh Cong vin 29/CV-2012-
DTGL ngay 11/04/2012, thi ngay 03/04/2012 Cong ty P di ky Hop dong thué Doi
ctia 6ng Binh (bl 525, 526) vao cong trudng hoan thién phan viéc con lai la trai quy
dinh tai khoan a Piéu 13 Hop dong kinh té s 11b/HD/DT-TK (stra doi tai Diéu 3
Phuy luc s6 03/PLHD/PT-TK - nhu d phan tich tai muc [3.4] néu trén) va trai quy
dinh tai khoan 13 Diéu 3, Dleu 310 Luat Thuong mai ndm 2005 (mot bén cd quyén
dinh chi thyc hién hop d6ng néu bén kia vi pham nhiing nghia vu co ban theo hop
dong);

[4.2] Mit khac, gia tri khéi luong cong viéc Cong ty T da thyuc hién theo 2
Hop dong kinh té ky v6i Cong ty D 14 rat 16n, riéng gia tri khdi lugng cong viéc ma
Cong ty T cho rang da thuc hién hoan chinh yéu cau Cong ty P thanh toan da trén
2 ty ddng, trong khi khi lugng cong viéc con lai ma Cong ty D phai thué doi cua
6ng Binh vao can chinh (day 1a phan viéc con lai c6 co sé dé chap nhan nhat) chi
c6 gia tri 195.000.000 dong nén trinh bay ctia Cong ty T la vi Cong ty B khéng cho
cong nhan ctua Cong ty T vao hoan thién chir khong c6 viéc Cong ty T bo dé phan
viéc con lai dé chap nhéan chiu phat 10% gia tri hop dong 1a c6 co so;

[4.3] Tu [4.1] va [4.2] néu trén, cap giam dbc tham xét thay Toa an cap so
tham va Toa an cap phuc tham chép nhan yéu cau cua Cong ty D, xac dinh Cong ty
T vi pham hop dong nén phat 10% gia tri phan hop dong bi vi pham la khong c6 co
s0. Toa an cap phuc tham x4c dinh phan hop dong bi vi pham c6 gia tri
2.536.502.082 ddng 1a chénh léch giira gia tri hop dong (12.840.415.279 ddng) trir
g1a trj khdi luong cong viéc Cong ty T da thuc hién (10.303.913.197 dong, da trir
cac khoan theo yéu cau cua Cong ty D) ciing la khong dung vi gia 12.840.415.279
ddng quy dinh tai hop dong chi 1a du tinh va hop dong quy dinh gia tri thanh toan
phai can ctr gia tri khoi luong da thyc hién dugce nghiém thu trén thuc té.

[5] Vé tién thué thiét bj va tién dién ma Coéng ty T sir dung ciia Cong ty P
thi thay: Cong ty T xac nhan va dong y tra 191.480.032 dong theo dung Bdng xdc
nhdn céng no hai bén ky ngay 05/9/2013 (bl 428); trong khi Cong ty P yéu cau tra
288.580.032 dong (gom 191.480.032 ddng Cong ty T xac nhan, 97.100.000 dong
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phat sinh thém tir ngay 19/12/2011 dén ngay 27/02/2012) nhung khong xuat trinh
duoc tai liéu, chimg cur chimg minh, do d6, Toa an cap so tham va Toa 4n cap phuc
tham trir 191.480.032 dong vao tong so tién Cong ty T yéu cau Cong ty P tra ng
theo hop dong 14 ¢6 can ci.

[6] V& yéu cau ctia Cong ty P yéu cau Toa 4n xét khong chap nhan bu truot
gia 800.000.000 ddng cho Cong ty T v6i Iy do theo Bién ban lam viéc ky gitra hai
bén ngay 28/3/2011 thi Cong ty T mudn duge Cong ty b bu gia phal cung cap “ho
so dy todn chi tiét...cung cdp bang chimg xdc thuc vé bién dong gid dan dén thiét
hai...” nhung Cong ty T khong cung cdp du hd so, chimg tir theo quy dinh cua
Luat Xay dung, Nghi dinh sb 16/2005/ND-CP ngay 07/02/2005, s6 99/2007/CP
ngay 13/6/2007 ctia Chinh pha vé quan 1y chi phi dau tu xay dung cong trinh thi
cap giam dbc tham xét thay tai Cong van sd 054/CVTK ngay 15/3/2011 (bl 507)
Cong ty T néu do Cong ty D chua ban giao mat bang dé thi cong hang muc duong
ong ap lyc, ha luu nha may, chua cung cap ban v& thiét ké cac hang muc con thiéu
va ban tién do thi cong phdi hop gitra don vi xay dung va lap dat va noi dung hop
dong khong quy dinh tam tng von, dan dén tién do thuc hién kéo dai va gia ca vat
liéu ting nén dé nghi Chu dau tu diéu chinh don gia theo Thong tu s6 05/2008/TT-
BXD va Thong tu s6 09/2008/TT-BXD cua B Xay dung, giri kém vin ban dé nghi
Piéu chinh gid tri hop dong ngay 26/3/2011 s tién dé nghi 1.666.654.721 dong (bl
509 — 514). Ngay 28/3/2011 hai bén ky Bién ban lam viéc, ndi dung Cong ty D
dbng ¥ hd tro 50% tién trugt gia cho Cong ty T thanh tién 800.000.000 dong, voi
diéu kién: “Cong Ty T phai hoan chinh hé so du toan chi tiét vé khoi lwong va dé
nghi hé tro, cung cap bang chitng xdc thiee vé suw biét dong gid dan dén thi¢t hai
ciia nha thau. Tdt ca cac hé so trén sé dwoe chii dau tu tham dinh lai va quyet dinh
mirc hé tro hop Iy va phé duyét truée khi nha thau tién hanh thi cong cdc phan viéc
tiép theo trede ngay 01/04/2011”. Ngay 08/04/2011, Tong giam ddc Cong ty P da
ky Quyét dinh sd 24/QD-TGP hd tro bl trugt gia cho Coéng ty T sb tién
800.000.000 dong va ngay 10/8/2011 hai bén Ky Phu luc hop dong kinh té sd
03/PLHD/DT-TK (bl 69, 70) thong nhat diéu chinh Piéu 2 Phu luc sb
02/PLHD/DT-TK (bl 58) ting gia tri hop dong 1én 13.640.415.279 dong (gia cil
12.840.415.279 dong + 800.000.000 dong) va thuc té Cong ty B di chuyén cho
cong ty T 550 triéu dong, cu thé: ngay 22/8/2011 chuyén 300 triéu, ngiy
22/11/2011 chuyén 250 triéu (Bién ban cudc hop ngay 10/10/2013 - bat lyc 155).
Nhu vay, Cong ty b da dong y bu truot gia, da chuyén tién, do d6 Toa an cap so
tham va Toa an cap phuc tham chap nhan trinh bay ctia Cong ty b rang Cong ty T
khong cung cap dugc ho so bu trugt gia nén trir 800 tridu vao sb tién Cong ty T yéu
cau Cong ty D thanh toan ng theo hop dong la khong c6 co s6.

7 Déi voi yéu cau ctia Cong ty T yéu cau Cong ty D tra lai cham tra tinh
trén s tién con thiéu theo cac hop dong hai bén da ky, Hoi dong xét xtr cAp giam
dbe tham xét thay: [7.1]. Tai Pon khai kién dé ngay 15/01/2014 (bl 01) Congty T
yéu cau tra 1ai cham tra tir ngay 26/03/2012 (tr sau ngay Cong ty T chuyén ho so
yéu cau quyét toan dén Cong ty D) dén ngay khoi kién (ngay 15/01/2014) theo l4i
suit cho vay cua Ngan hang Pau tu va Phat trién Viét Nam - Chi nhanh Gia Dinh,
thanh ph Ho Chi Minh. Tai phién toa so tham (trang 13 ban an so tham) nguyén
don yéu cau tra i tir ngay 23/12/2012 (ngay Cong trinh dua vao su dung) dén
ngay 22/5/2018 (ngay xét xir so tham) theo 13i suat no qua han trung binh trén thi
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truong 1 12%/nam, thanh tién 1.504.204.837 dong. Toa 4 an cap so tham nhan dinh
(trang 14 ban an so tham) tai phién toa nguyén don yéu cau tra 1i cham tra theo
timg hop ddng kinh té nhung chua cung cap duoc s6 tién cu thé ma Cong ty D vi
pham nghia vu cham thanh toan nhu Bién bdn lam viéc ngay 23/12/2011 (thoa
thuan Vé tién do thi cong - bl 155) nén tach ra dé xem xét tai vu kién khac khi co
yéu cau; [7.2]. Toa an cip phuc_ thAm nhan dinh (trang 12 Ban an phuic tham) tai
Don khoi kién nguyén don yéu cau tra 14i cham thanh toan tir ngay 26/03/2012 dén
ngay 15/01/2014, véi sb tién 575.250.182 dong, tai phién toa so thdm yéu cau tinh
1ai tu ngay 23/12/2012 dén ngay xet Xu so tham, nhung tai phién toa phuc thAm
nguyén don yéu cau tinh lai dén phién toa phic tham theo i suat do Ngén hang
TMCP Péu tu & Phat trién Viét Nam - Chi nhanh Gia Dinh, thanh phd Ho Chi
Minh véi s0 tién 1.504.204.837 dong; trong khi Hop dong kinh 1é so 11b céc bén
quy dinh tra 1di chdm tra theo céng bd cuia Ngan hang Nha nudc nhung khong quy
dinh mtc 13i cu thé; nhu vay, nguyén don trinh bay thay doi vé thoi glan yéu cau
tinh 14i, hai bén khong théng nhat vé tinh 13i theo mirc 1di Ngan hang nao quy dinh,

nguyén don chua dua ra dugc co so xac dinh nhiing khoan nao bi chdm thanh toan,

su thay doi nay la vuot qua pham vi khoi kién ban dau nén gilt y quyet dinh cua
ban 4an so tham la tach ra dé giai quyét bang vu kién khac khi co yéu cau; [7.3].

Hoi dong Xét Xir cap giam doc tham xét thay tir Pon khoi kién ban dau Cong ty T
da yéu cau Toa an giai quyét bugc Cong ty D tra 1ai cham thanh toan va vé khoang
thoi gian tinh 13i va muc 13i suat thi Cong ty T cling néu yéu cau theo nhén thirc
cua nguyén don (chi dé nghi tinh 14i dén ngay khoi kién vi c6 thé nghi vu an s&
duoc giai quyét nhanh chong). Xeét, day 1a vu an “Tranh chap hop déng cung cdp
vat tu, gia cong ché tao, ldp dat thiét bi” (Toa an cap so tham va phac tham xac
dinh vu an “Tranh chdp hop dong mua bdn, ldp dat thiét bi” 1a chua chinh xac)
chtr khong phai vu an doi ng nén khong thé yéu cau nguyén don phai cung cip sb
lidu tién con thiéu theo hop ddng mot cach chinh xéac; hon nita, ngay tir Pon khoi
kién ban dau nguyén don di yéu cau Toa an tinh 13i cham tra va di néu y kién veé
thot gian yéu cau tinh 1i cham tra, muc 13i suat cham tra; do do, viéc x4c dinh sb
ng cham tra, thoi gian tinh 1ai cham trd, mac 1ai cham tra thudc trach nhiém cta
Toa an, Toa an phai cin clr cac tai liéu, chimg ct ¢6 trong hd so vu an va cin ct
quy dinh cta phéap luat dé giai quyét. Toa an cap so tham va Toa an cap phuc tham
nhén dinh nguyén don khong dua ra dugc co s¢ xac dinh chinh xac khoan tién nao
bi cham thanh toan nén khong cé co sé giai quyét 1a khong dung; [7 4] Cap giam
dbc tham xét, viéc tinh 13i phai dua trén cac can cur sau: [7.4.1] Vé s6 no thi can cir
cac tai liéu, chimg ctr dan chirg va phan tich tai cAc muc néu trén thi Cong ty b
con no chua thanh toén cho Cong ty T s6 tién 1.754.979.058 déng [cu thé: dbi véi
Hop dong kinh té sé6 010/HP/DT-TK 13 96.654.363 ddng = 749.925.543 ddng (theo
yéu cau cua T) - 653.271.180 dong (T dd nhén); dbi véi Hop dong kinh té sé
11b/HB/PT-TK 1a 1.658.324.695 dong = 2.415.344.541d (theo Bang ké cua T) -
25.000.000d (giam trur gid tri 2 dong co dién VD50 va gia tri 2 Bang dién) -
540.539.8144 (giam trir cong thao d& bich thir ap, tién thué doi 6ng Binh vao can
chinh thiét bj va cong stra chita thiét bi, lip va can chinh thiét bi do B ty lam) -
191.480.032 dong (tién T thué thiét bi va st dung dién cua ty P]; [7.4.2] Vé
khoang thoi gian tinh 13i thi tai phién toa so tham Cong ty T yéu cau tinh 1ai tir
ngdy Cong trinh dua vao sir dung (ngay 23/12/2012) dén ngay xét xtr so tham
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(ngay 22/5/2018) 1a c6 co s, ding quy dinh tai khoan 3 Piéu 6 Nghi quyét sb
01/2019/NQ-HDTP ngay 11/01/2019 cua Hoi d6ng Tham phan Toa 4n nhan dan
t6i cao 14 tinh tir khi vi pham nghia vy tra ng dén thoi diém xét xir so tham hodc
thoi diém xét xir so tham lai, nén cap giam déc tham chap nhan dé nghi cua nguyén
don, tinh tir khi cong trinh dua vao sur dung dén ngay xét xu so tham la 05 nam 5
thang; [7.4.3] V¢ lai suit thi Diém b Diéu 12 Hop dong kinh té sb 11b cac bén ky
ngay 28/02/2010 quy dinh: “Bén A phdi tra khodn ldi sudt doi véi sé tien chdm chi
tra cho khodng thoi gian chdm tré theo ldi sudt Ngdn hang nha nuwée quy dinh” .
Diéu 306 Luat Thuong mai 2005 quy dinh: “Truong hop bén vi pham hop dong
chdm thanh todn tién hang hay chdm thanh todn thit lao dich vu va cdc chi phi hop
Iy khdc thi bén bi vi pham hop dong cé quyén yéu cdu tra tién Idi trén sé tién chim
trd theo lGi sudt no qua han trung binh trén thi truong tai thoi diém thanh todn
twong ung voi thoi gian chdm tra, trie truong hop co thoa thudn khac hodc phap
ludt c6 quy dinh khac”. Can cu An 1é s6 09/2016/AL duoc Hoi dong Thém phan
Toa an nhan dan t61 cao théng qua va cong bd ngay 17/10/2016 (quy dinh can phai
ldy murc 131 suat qua han trung binh cua it nhét ba Ngan hang tai dia phuong dé tinh
1ai cham thanh toan), tai Don khoi kién va trong sudt qua trinh té tung Cong ty T
yéu cau ap dung lai suat ng qua han trung binh trén thi truong la 12%/nam la phu
hop nén cap giam dbc tham chap nhan ‘murce lai suat nay; [7.4.4] Tur cac can cir néu
trén, cAp giam doc tham tinh ra sd 1ai Cong ty D phai tra Cong ty T Ia
1.140.595.989 dong (= 1.754.979.058 dong x 12%/nam x 5,416 nam).

[8] Do cép giam d6c tham stra ban an phuc thim nén cin cit Picu 26 Nghi
quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban Thuong vu Qubc Hoi
quy dinh vé murc thu, mién, giam, thu, ndp, quan Iy va st dung 4n phi, 1& phi Toa an
tinh lai 4n phi kinh doanh, thuong mai so thdm, cu thé: [8.1]. Cong ty T phai chiu
an phi kinh doanh thwong mai so thdm tinh trén sb tién 565.539.815 dong (=
2.320.518.873d - 1.754.979.058 ddng) 1a s tién cd yéu cau nhung khong duoc
chap nhan, tinh ra két qua 26.621.592 dong (= 20.000.000d + 4% x 165.539.815
ddng); [8.2]. Cong ty D phai chiu 4n phi kinh doanh thwong mai so thim tinh trén
s6 tién 1.754.979.058 dong phai tra nguyén don, tinh ra két qua 64.649.371 dong (=
36.000.000 dong + 3% x 954.979.058 dong). Do Hoi dong xét xtr cap giam ddc
tham stra Ban an phtic thim nén duong su khang céo khong phai chiu an phi phic
tham.

Vi cac 1€ trén;
QUYET PINH:

Ap dung diém a khoan 1 Diéu 337; khoan 5 Diéu 343; DPiéu 347 cua Bo luat
T6 tung dan sy nam 2015 2015, stra mot phan Ban 4n kinh doanh thuong mai phuc
tham s6 05/2018/KDTM-PT ngay 18/10/2018 cua Toa 4n nhan dén tinh Gia Lai ve

“Tranh chap hop dong cung cap vdt tu, gia cong ché tao, lap ddt thiét bi’ Tranh
chdp hop dong mua bdn, ldp dat thiét bi” gitra nguyén don la Cong ty cb phan co
khi xay dung T v&i bi don 1a Cong ty 6 phan b, cu thé;

Can ¢t khoan 2 Diéu 308, Diéu 147 va khoan 2 Diéu 148 cta Bo luat T6
tung dan su; Ap dung Diéu 26 va khoan 2 Piéu 29 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong vu Quéc hoi quy dinh
vé muc thu, mién, giam, thu, ndp, quan 1y va st dung an phi, 1¢ phi Toa an, x1r:
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1. Chap nhan mot phan yéu cau khoi kién cua Cong ty co phan Co khi Xay
dung T bugc Cong ty cod phan D tra s6 tién 2.895.575.047 ddng (trong d6
1.754.979.058 ddng 12 no chua thanh toan theo hop dong va 1.140.595.989 dong
tién 1ai).

Ké tir ngay c6 don yéu cau thi hanh 4n cta ngudi dugc thi hanh 4n ma ngudi
c6 nghia vu thi hanh 4n cham tra khoan tién néu trén thi con phai tra 1ai d6i vé6i sb
tién chim tra twong Ung voi thoi gian chim tra voi mie 131 sudt quy dinh tai Diéu
357 B0 luat dan sy nam 2015. Truong hop ban an dugc thi hanh theo quy dinh tai
Diéu 2 Luat Thi hanh an dan sy thi nguoi duoc thi hanh an dan sy, nguoi phai thi
hanh 4n dan su c6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, tu
nguyén thi hanh 4n hodc bi cudng ché thi hanh an theo quy dinh tai cac Pidu 6, 7 va
9 Luat Thi hanh &n dan sy, thoi hi¢u thi hanh 4n dan sy duogc thuc hi¢n theo quy
dinh tai Diéu 30 Luat Thi hanh 4n dan su.

2. Vé &n phi kinh doanh, thuong mai so tham:

2.1. Cong ty co phan Co khi Xay dung T phai chiu 26.621.592 ddng, khau
trir s6 tién 46.669.292 ddng di ndp tam Gng an phi kinh doanh thwong mai so tham
theo Bién lai thu tam Gng an phi, 1& phi Toa an s6 0003522 ngay 20/01/2012 cua
Chi cyc Thi hanh 4n dan su thanh phé P, tinh Gia Lai thi Cong ty ¢6 phan Co khi
Xay dung T dugc hoan tra 20.047.700 dong.

2.2. Cong ty c6 phan D phai chiu 64.649.371 dong, khau trir sd tién
26.370.992 d6ng da nop tam Gng an phi kinh doanh thuong mai so tham theo Bién
lai thu tam Gng an phi 18 phi Toa an sé6 0003816 ngay 14/5/2014 caa Chi cuc Thi
hanh an dan sy thanh phd P, tinh Gia Lai thi Cong ty c6 phan P phai nop thém
38.278.379 ddng.

3. V& an phi phuc tham: Puong su khang cao khong phai ndp, nén:

3.1. Hoan tra Cong ty c6 phan Co khi Xay dung T s6 tién 2.000.000 dong da
ndp tam tng 4n phi phuc tham theo Bién lai thu tam tGng an phi, 18 phi Toa an sb
0003641 ngay 04/6/2018 ctia Chi cuc Thi hanh 4n dan sy thanh phd P, tinh Gia Lai.

3.2. Hoan tra Cong ty c6 phan D 2.000.000d6ng di ndp tam tmg an phi phic
tham theo Bién lai thu tam (mg an phi 1& phi Toa an s6 0003596 ngay 25/5/2018 cua
Chi cuc Thi hanh an dan su thanh phé P, tinh Gia Lai.

4. Quyét dinh giam dbc tham c6 hiéu luc phap luat ké tir ngay Hoi dong
giam doc tham ra quyét dinh.

Noi nhin: TM. UY BAN THAM PHAN

- Vién Kiém sat nhan dan cip cao tai Da Ning; THAM PHAN - CHU TQA PHIEN TOA
- Toa 4n nhan dan tinh Gia Lai (dé biét);

- Tda 4n nhan dan thanh phé P, tinh Gia Lai (dé

biét);

- Chi cyc Thi hanh &n dan sy thanh phé P, tinh

Gia Lai (dé thi hanh);

- Cac duong su;

- Luu: Phong luu trit (VP); Phong Giam dbc

kiém tra vé DS-LD-KDTM va hd so vu an. Ping Kim Nhin
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