TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH QUANG BINH Poc lap - Tw do - Hanh phuc

Bén 4n s6: 03/2017/HC-PT

Ngay: 26 - 12 - 2017.

Viv: Kien HVHC trong linh viec
quan Iy dat dai

, ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH QUANG BiNH

- Thanh phin Hpi dong xét xir phiic tham gom cé:

Théam phan - Chu tog phién toa: Ba Tir Thi Hai Duong

Cdc Tham phén: dng Tran Hitu S§ va ong Nguyén Vin Nghia

- Thw ky phién toa: Ba Tran Thi Nam — Thu ky Toa 4n nhan dan tinh
Quang Binh.

- Pai dién Vign kiém sdt nhin dan tinh Qudng Binh tham gia phién
tda: 6ng Nguyén Xuéan Tién, Kiém sat vién.

Ngay 26 thang 12 nam 2017, tai tru sé Toa an nhan dan tinh Quang Binh
xét xu phuc tham cong khai vy an hanh chinh thy 1y s6: 04/2017/TLPT-HC ngay
19/10/2017 vé kién hanh vi hanh chinh trong linh vuc quan 1y dat dai va yéu cau
boi thuong thiét hai.

Do ban 4n hanh chinh so thim s6: 01/2017/HC - ST ngay 04/8/2017 cua
Toa an nhan dan huyén B6 Trach bi khang céo.

Theo Quyét dinh dua vu &n ra xét xir phtc tham s6: 288/2017/QD- PT
ngay 20/11/2017 gitta cac duong su:

1. Nguwoi khoi kién: chi Lé Thi T; Pia chi: Thon 7, xa HT, huyén BT, tinh
Quang Binh, c6 mat.

Nguoi bao vé quyén loi ich hop phdp cho nguwoi khoi kién: Luat su Lé
Minh T, Van phong luat su HD, Poan luat su tinh Quang Binh, c6 mat.

2. Nguoi bi kién: Chu tich UBND xa HT, huyén BT, tinh Quang Binh, ¢
mat

3. Nguoi c6 quyén, nghia vu lién quan: UBND x& HT do 6ng L& Quang Th,
Pho chu tich UBND xa HT dai di¢n theo uy quyén, cO mat.

NOI DUNG VU AN:

Theo ban 4n so thim cua Toa 4n nhan dan huyén B6 Trach va cc ching
ctr tai liéu c6 trong hd so thi ndi dung vu 4n nhu sau:

Nam 2014, 2015, chi Lé Thi T xdy moéng nha tai khu vuc phia Tay ngoi
nha chi dang st dung thi xay ra tranh chap dét voi ho éng Luu Dic K. Trude dé
vao nam 2008, chi T c6 san 14p mit bang tir khu vyc nha dang ¢ hudng ra cau
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Gianh d3 xay ra tranh chap dat véi ong K. UBND xa HT nhiéu 1an hoa giai tranh
chap dét dai nhung khong thanh.

Ngay 24/7/2017, UBND xa HT c6 cong vin s6 27/CV- UBND vé viéc:
“Yéu cau dinh chi thi cong moi hoat dong x4y dung trén phan dat dang co tranh
chap”. Cung ngdy, UBND xa HT 1ap bién ban giao cong vin noi trén cho chi Lé
Thi T nhung chi T khong ky vao bién ban giao nhan cong van. Ngay 29/9/2015,
Ban cong an xa va can by dia chinh xa HT tién hanh lap bién ban tam gilr dd vat
gém: 01 xe rua, 04 cai xéng va 01 cudc mo. Tuy vay, gia dinh chi T van tiép tuc
xay dung.

Ngay 02/11/2015, Chu tich UBND xa HT, 6ng Luu Vian T d chi huy, t6
chtrc thyc hién cudng ché phan mong, tru hang rao nha chi T.

Chi Lé Thi T cho rang hanh vi t6 chirc cudng ché, thao d& cong trinh xay
dung theo su chi huy ctia Chu tich xd HT d6i voi cong trinh chi dang xay dung
khong tuan tha cac quy dinh ctia phap luat, cu thé vi pham cac Piéu 58, 66, 73,
86, 87 va 88 Luat x1r phat vi pham hanh chinh va khoan 3 biéu 4 thong tu )
16/2010/TT-BTNMT ngay 26/8/2010 cua Bo Tai nguyén va Mbi truong; Diéu
3, 5, 6 Nghi dinh 166/ND — CP ngay 12/11/2013 cua Chinh Phu, Trudc khi
cudng ché cong trinh, Chu tich UBND x3 HT khéng ban hanh Quyét dinh xir
phat vi pham hanh chinh dbi v6i chi T va khong ban hanh Quyét dinh cudng
ché. Vi vay, chi L& Thi T khoi kién yéu cau Toa an tuyén b6 hanh vi cua Chu
tich UBND xa HT 1 trai phap luat va yéu cau bdi thuong thiét hai do hanh vi
trai phap luat gay ra (Pa duoc Hoi dong tham dinh gia) bao gom:

- 03m tudng rao ludi B40: 519.000 dong

- 05 try bé tong da bi cat bo: 4.450.000 dong

- Sat + Giang moéng + Bé tong + Gach: 18.524.610 dong;

- 07 cot sit chua bi cét bo nhung da bi hoen gi: 576.000 déng, 03 try sit

da bi cit bo nhung co két cAu nhu 07 tru sit chua bi cat bo: 247.032
dong.

- Padam 0,5m>: 95.000 déng;

- P4 hoc xanh 01m?*: 110.000 dong;

- Cat vang 05m®: 250.000 dong;

- 01 try bé tong con nguyén nhung khong sir dung dugc: 890.000 dong;

- Cong tho: 18.730.000 dong;

- Tbng cong: 44.391.642 dong.

Ngoai ra chi T yéu cau tra lai cho chi s tang vat di thu gitr theo bién ban
thu gitr do vat, tai liéu lap ngay 29/9/2015. Tai phién toa so tham chi T yéu cau
bdi thudng tién do uy tin, danh dy bj xdm pham bang 10 thang luong t6i thiéu
do hanh vi UBND x& HT cho phét théng béo chi T l4n chiém dat ngudi khac
trén phuong ti¢n thong tin dai chiing cua dia phuong;

Chu tich UBND xi HT cho rang viéc cudng ché cong trinh dang thi cong
cta chi T 1a nhim ngan chan kip thoi cong trinh vi pham, han ché thiét hai cho
nguoi dan 1a duang quy dinh ctua phép luét. Dai dién UBND xa HT pht nhén viéc
cho phat thong tin chi T 14n chiém dat dai trén phuong tin thong tin dja phuong;
Khong chap nhan yéu cau doi thuong thuong cta chi T.
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Tai ban an hanh chinh so tham s6: 01/2017/HCST ngay 04/8/2017 cua
Toa an nhan dan huyén B6 Trach da quyét dinh:

Cian ct diém ¢ khoan 2 Diéu 193 Luét t6 tung hanh chinh; Can cur cac
Diéu 6, 16, 28, 38, 57, 58, 65, 66, 67, 70, 73, 86, 87 va Diéu 88 Luat xtt 1y vi
pham hanh chinh; Can cu diém a khoéan 3 Diéu 6 Luat boi thuong trach nhi€ém
nha nude; khoan 4 Diéu 585 Bo luat dan sy ndm 2015, xir:

Chép nhan mot phﬁn yéu cau khai kién coa chi Lé Thi T: tuyén bd hanh vi
hanh chinh ctia Cha tich UBND xi HT, huyén BT, tinh Quang Binh vé viéc chi
dao cudng ché thao d& mot sd hang muc cong trinh xay dung ctua chi L& Thi T
tai xa HT vao ngay 02/11/2015 1a trai phap luat;

Budc UBND x& HT tra lai cho chi Lé Thj T sd vat dung da thu gitr: 01 xe
ria, 04 cai xéng va 01 cudc md theo bién ban tam giir dd vat ngay 29/9/2017 cta
UBND x& HT;

Bac yéu cau cua chi Lé Thi T vé viéc buoc UBND xi HT boi thuong thiét
hai vé tai san cho chi T s tién 44.391.642 déng;

Bac yéu cau ctia chi T vé viéc bude Chu tich UBND x& HT va UBND x&
HT boi thuong 10 thang luong t6i thiéu: 13.000.000 dong do uy tin, danh du bi
xam pham.

Vé an phi: Ap dung Piéu 29 Luat t6 tung Hanh chinh; Piéu 48 Nghi
quyét: 326/2016/UBTVQH 14 ngay 30/12/2016 cta Uy ban thudng vu Quéc hoi
quy dinh vé an phi 1& phi Toa an: Buoc UBND xa HT phai chiu 200.000 déng an
phi hanh chinh so thidm; Budc chi Lé Thi T phai chju an phi phan yéu ciu boi
thuong trach nhiém dan sy: 2.219.582 dong va 4n phi ctua phan yéu cau boi
thuong 13 thang luong t6i thiéu, chi T phai ndp: 650.000 déng, nhung dugc trir
vao sO tién 200.000 déng tam ung 4an phi di ndp tai bién lai sb
AA/2015/0001843 ngay 28/10/2016, s tién con lai chi T phai nop tiép.

Ban 4n so tham con tuyén quyén khang cdo theo quy dinh ctia phép luét.

Ngay 16/8/2017, chi Lé Thi T khang céo véi ndi dung: Yéu cau Toa an
cap phuc tham sira mot phan ban an so tham cu thé: Tuyén buoc UBND xa HT
phai boi thuong cho chi T 44.391.642 dong do hanh vi cudng ché trai phap luat
cta Chu tich UBND xa HT gay ra; Tuyén hiy viéc budc chi T phai chiu an phi
2.219.582 d6ng vi khong cé can c.

Tai phién toa phtc thim, nguoi khoi kién, khang cao khong rat don khoi
kién, gitr nguyen noi dung khang cao; Cac duong sy khong thdng nhat vOi nhau
vé viéc giai quyét vu an; chi T trinh bay tai cap phuc tham khong uy quyén cho
anh Vil Xuan H tham gia t6 tung; Nguoi bao vé quyén va loi ich hop phap cho
nguoi khoi kién dé nghi chdp nhan khang cdo; Pai dién VKS nhéan dan tinh
Quang Binh dé nghi bac yéu ciu khang céo vi khong cé can ct;

Sau khi nghién ctru céac tai liu co tai hd so vu an di duoc tham tra tai
phién toa phiic thAm va cin ctr vao két qua tranh tung tai phién toa;

NHAN PINH CUA HQI PONG XET XU



[1] Xét khang cdo cuia chi Lé Thi T vé viéc buoc UBND xa HT phai boi
thuong thiét hai do hanh vi hanh chinh trai phap luat cia Chu tich UBND xa HT
thiy rang:

Niam 1998, gia dinh chi T ¢6 nhan chuyén nhuong ctia 6ng Tran Vin Nh
dién tich dat 200m” tai nga ba bén pha Gianh thudc xa HT, huyén B6 Trach. Sau
khi nhan chuyén nhuong, gia dinh chi T 1am don xin st dung dién tich dét tiép
giap voi manh dat 6ng Nh chuyén nhuong dé trong hoa mau, dugc UBND xi
xac nhan, giao cho gia dinh chi. Qua trinh s dung, chi T da xay nha vdi dién
tich 121m?, nha bép véi dién tich 47,5m* va mai che 203m% Dén nim 2004 tiép
tuc xay mong o0 phia Tay nha chi T thi xay ra tranh chap véi ho ong K. Can ctr
vao cac gidy to chi T cung cap thi viéc chi xdy méng trén khu dat phia Tay 1a vi
pham diém a khoan 7 Piéu 13 Nghi dinh 121/2013/ND-CP: xay dung trén dat
khong dugc phép xy dung (do sir dung dat khong diing muc dich va xay trén
dat dang tranh chap) (Piéu 5 Nghi dinh 64/2012/ND-CP). Hanh vi nay khong
thudc trudng hop xir 1y theo khoan 9 Biéu 13 Nghi dinh 121/2013/ND-CP nén
theo khoan 10 Diéu 13 Nghi dinh 121 thi xu 1y theo quy dinh tai Nghi dinh
180/2007/ND-CP. Theo Diéu 22,23,24 Nghi dinh 180 thi khi c6 hanh vi vi
pham, ngudi c6 tham quyen phai 1ap bién ban ngurng thi cong, dinh chi thi cong
xay dung va cudng ché néu khong chap hanh. Trudc khi thuc hi¢én hanh vi
cudng ché, UBND x3 phai ra Quyét dinh cudng ché. Viéc Toa cip so tham
tuyén bd hanh vi ciia Chu tich UBND x4 trai phap luat do khong tuén thu trinh
tu tha tuc khi cudng ché 1a c6 can cr. Nhung xét vé ndi dung, viéc cudng ché 1a
cO can cir quy dinh tai Diéu 24 Nghi dinh 180/2007/ND-CP va Piéu 208 Luat
dat dai nam 2013. Hanh vi cudng ché 1a nham ngin chin hanh vi vi pham phap
luat vé dit dai cia nguoi bi hai. Vi vay, yéu cau bdi thudng thiét hai do hanh vi
cudng ché sai trinh tu thu tuc 1a khong ¢ can ci theo quy dinh tai diém a khoan
3 Piéu 6 Luat bdi thudng nha nudc.

[2] Xét khang cdo cua chi Lé Thi T vé phan an phi dan sy trong vu an
hanh chinh thay rang; Theo khoan 6 Piéu 32 Nghi quyet 326/2016/UBTVQH14
quy dinh nguoi co yéu cau boi thuong thiét hai vé tai san thi phai chiu an phi
néu yéu cau cua ho khong dugc Toa an chap nhén. Yéu cau cta chi T vé boi
thuong khong co cin cit nén viéc Toa so tham bac yéu cau boi thuong va budc
chi T phai chiu an phi dan sy so thim trong vu an Hanh chinh 2.219.582 déng la
dung phép luét. Vi vay, khong chap nhan yéu cau khang céo nay cua chi T.

[3] An phi hanh chinh phtic thim: Khang céo chi T khong dugc chdp nhan
nén chi phai chiu 4n phi HCPT theo quy dinh.

Céac quyét dinh khac cua an so tham khong c6 khang cdo, khang nghi co
hiéu luc phap luat ké tir ngay hét han khang céo, khang nghi.

Qua vu 4n nay, dé nghi Chu tich UBND xa phai nghiém tic rat kinh
nghiém trong qué trinh thuc hién chttc ndng quéan 1y & dia phuong, tuan thu triét
dé phéap luat trong viéc ban hanh cac quyét dinh ciing nhu thyc hién hanh vi
hanh chinh.

Vi cac lé trén.



QUYET PINH:

1.Can ct khoan 1 Piéu 205 Luét tb tung },lé,l’lh chinh, khong chépqnhairll
khang cao cua chi L€ Thi T, gitr nguyen cac quyét dinh cua ban an so tham so
01/2017/HCST ngay 04/8/2017 ctia Toa an nhan dan huyén B6 Trach bi khang
céo.

2. An phi: ap dung khoan 1 Diéu 34 Nghi quyét 326/2016/UBTVQH 14
xtr budc chi Lé Thi T phai chiu 300.000 dong tién an phi Hanh chinh phuc tham
nhung dugc trir vao s tién tam tng an phi chi da ndp tai Chi cyc thi hanh dan
su huyén B Trach theo bién lai s6 0002604 ngay 18/9/2017.

Céac quyét dinh khac ctia ban an so tham khong c6 khang cdo, khang nghi
c6 hiéu lyc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an phic tham.

Noi nhin: T/M. HQI PONG XET XU PHUC THAM
- VKSND tinh Quang Binh; THAM PHAN- CHU TQA PHIEN TOA
- TAND huyén B Trach; (Paky)

- Chi cuc THA Bb Trach;
- Cac dt‘rong su;
- Luu ho so vu 4n./.

Tir Thi Hai Duwong



