TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH DPéc 1ap — Tu do — Hanh phiic

Ban 4n s6: 360/2024/HC-PT

Ngay 03 thang 5 nam 2024

V/v: “Khiéu kién quyét dinh xtr phat vi
pham hanh chinh”

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic tham gom co:
Tham phdn — Chii toa phién toa: Ba Tran Thi Thay Hong.
Cdc tham phdn: Ong Lé Hoang Tén.

Ong Ngb Duc Tho.

= Thuw ky phién toa: Ong Nguyén Trung Kién - Thu ky Toa 4n nhan dan
cap cao tai Thanh pho HO Chi Minh.

- Pqi di¢n Vién kiém sdt nhén dan cdp cao tai Thanh phé Ho Chi Minh
tham gia phién tda: Ong Nguyén Vin Phuong - Kiém sat vién cao cap.

Trong cac ngay 26 thang 4 va ngay 03 thang 5 nam 2024 tai tru s6 Toa an

nhan déan cap cao tai Thanh ph Ho Chi Minh xét xir phuc tham cong khai vu an
hanh chinh phtc tham thu ly ’so 851/2023/TLPT-HC ngay 16 thang 11 nam
2023 vé viéc: “Khicu kién quyét dinh xtr phat vi pham hanh chinh”.

Do Ban 4n hanh chinh so tham s6: 14/2023/HC-ST ngay 11 thang 9 nim
2023 cua Toa an nhan dan tinh An Giang bi khang céo.

Theo Quyét dinh dua vu an ra xét xtr phuc tham sb: 1008/2024/QD-PT
ngay 03 thang 4 nam 2024 gitra cac duong su:

1. Nguwoi khéi kién: Ba Tran Thi H, sinh nam 1975.

Dia chi: T6 G, ép M, xa M, huyén C, tinh An Giang.

2. Nguoi bi kién: Chu tich Uy ban nhan dan huyén C.

Dia chi: Qudc 16 I, 4p V, thi trin C, huyén C, tinh An Giang.

Ngueoi dai dién theo 1y quyén ciia nguoi bi kién: Ba Nguyen Thi Ngoc L —
Phé Chu tich Uy ban nhan dan huyén C, c6 don xin xét xtr vang mit (theo Vian
ban Gy quyén ngay 05/12/2022).

Nguoi bdo vé quyén va loi ich hop phdp ciia ‘nguoi bi kien: Ong Tran
Thanh T — Trudéng phong Tu phap huyén Chau Phu, vang mat.

3. Nguoi c6 quyén loi, nghia vu lién quan:



3.1. Cong an huyén C, tinh An Giang.
Pia chi: S6 F, duong H, 4p B, thi tran C, huyén C, tinh An Giang.

Nguoi dai dién theo uy quyén: Ong Nguyén Duy M — Can bo Doi Canh sat
diéu tra toi pham vé kinh té va ma tay, c6 mat. (theo Vian ban oy quyén ngay
10/01/2024).

3.2. Cong ty trach nhiérq hitu han mot thanh vién X. Dja chi: T4 E, ép S, xa
C, huyén T, tinh An Giang, vang mat.

3.3. Ong Nguyén Thanh H1, sinh nim 1971. Dia chi: T6 G, ép M, xa M,
huyén C, tinh An Giang, c6 mat.

4. Ngueoi khéang cdo: Ba Tran Thi H — Nguoi khai kién.
NOI DUNG VU AN:

- Tai don khoi kién ngay 16/6/2022 cua nguoi khoi kién bd‘Trd‘n Thi H va
loi khai cua ong Nguyén Thanh HI la nguoi dai dién theo uy quyén trinh bay:

Vao ngay 13/5/2022, Cong an huyén C két hop véi Doi quan 1y thi truong
50 6, Chi cuc thué khu vuc C tién hanh kiém tra ho kinh doanh Nam Hao 2, dia
chi tai t6 G, 4p M, x& M, huyén C, tinh An Giang do ba Tran Thi H dung tén
gidy phép ding ky kinh doanh va 1ap bién ban thu giir 03 16ng gd cta chung toi.
Sau d6 ong H1 13 chéng ctia ba H2 ¢6 cung cip du hoa don, ching tir ho so 1am
san cho Cong an huyén C xem xét. Pén ngay 26/5/2022, Cong an huyén C tién
hanh lap bién ban vi pham hanh chinh vé hanh vi kinh doanh hang héa nhép 1au
s0: 128/BB-VPHC.

Ngay 09/6/2022, Uy ban nhan dan huyén C ban hanh Quyét dinh xir phat vi
pham hanh chinh sb: 1183/QD-XPHC ngay 09 thang 6 nim 2022 vé xt phat vi
pham hanh chinh d6i véi ba Tran Thi H 1a nguoi dai dién theo phap luat ctia H3
kinh doanh Trai cay Nam Hao 2, da thyc hién hanh vi vi pham hanh chinh: Kinh
doanh hang hoa nhap 1au xay ra vao ngay 13/5/2022 tai Trai cdy Nam Hao 2, dia
chi tai t6 G, ép M, xa@ M, huyén C, tinh An Giang. V&1 hinh thirc xtr phat chinh:
Phat tién 35.000.000 dong va hinh thic phat bo sung: Tich thu 03 16ng gb do
Nam Phi. Xét thdy Quyét dinh x{r phat vi pham hanh chinh s6: 1183/QB-XPHC
ngay 09 thang 6 nim 2022 ciia Chi tich Uy ban nhan dan huyén C khong dung
v6i quy dinh phap luat. Vi:

Vi¢e 03 long g0 tang vat bj tich thu cho rang do vi pham 1a khong dung vi
cd Xuat XU rd rang, co ching tir hop phap, khong phai budn ban hang gia, hang
cam, cu thé: 03 long g6 cho rang sai kich thuéc so voi chimg tir cung cap sau
do: 01 long gd ngan hon la do nhan vién cua 6ng ¢ Trai cay da cat ban cho
khach dé khtic gd dep hon, 02 16ng gb con lai dai hon 1a do bén ban ghi s licu
nhu vay. Ong H1 mua gd trao d6i zalo, khong phai xem trén thyc té do dac kich
thude nén ho giri gi thi nhan nhu vay. Dy 1a gb nhap khau nén khong can dong
dau kiém 1am nhu gd tu nhién ma chi can bang ké 1am san 1a hop phap; 03 long
gd bi tam giir mua tir Cong ty trach nhiém hitu han mot thanh vién X 6ng khong
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nho ro thoi gian, nhung nhép xuong khoang thang 5/2021 d6i voi 02 1ong ngan
(2,7m) va khoang 3/2022 d6i v6i 1ong dai 2,8m. Liuc mua _ong H1 chua tra tién
du nén chua xuat hoa don. Ngay 16/5/2022, 6ng H1 tra tién du roi nén Cong ty
X méi xuit hoa don cho ong. Khi nhép gd vo xuong co bang ké kiém 1am kich
thude nhung chi dua xem qua roi 1ay lai do chua xuit hoa don, 6ng khong quan
tam chi dém nhén bao nhiu léng go. Pay la linh vye 1am nghiép nén can ap
dung Nghi dinh s: 35/2019/ND-CP ngay 25/4/2019 vé xt phat vi pham hanh
chinh trong linh vuc 1am nghiép; néu 1a ho kinh doanh c4 thé thi xr phat diém a
khoan 3 Piéu 24 cua Nghi dinh trén.

Do d6 ba H khoi kién yéu cau Toa 4n gidi quyét hiry Quyét dinh xtr phat vi
pham hanh chinh s6: 1183/Qb-XPHC ngay 09 thang 6 ndam 2022 cua Chu tich
Uy ban nhan dan huyén C.

- Tai Van ban sé: 54/UBNQ- VP ngay 19/01/2023 nguoi bi kién Chu tich
Uy ban nhdn ddn huyén C co y kién:

Vao luc 08 gio 00 phut, ngay 13/5/2022, tai ho kinh doanh Trai cdy Nam
Hao 2, dia chi t6 G, 4p M, xd M, huyén C, tinh An Giang, da duoc T cong tac
gom: Cong an huyén C, Poi Quan 1y thi truong s6 F, Chi cuc Thué khu vuc C -
CvaConganxad M tién hanh kiém tra ho kinh doanh néi trén do ba Tran Thi H,
sinh nam 1975, ngu 4p M, xd M, huyén C, tinh An Giang lam chu. Trong qua
trinh kiém tra, phat hién trong ho kinh doanh c6 03 long ¢d nghi van gd go do
(chua xac dinh kich thuée, khéi lugng).

T cong tac phdi hop véi Poi Kiém 1am, Co dong phong chay, chita chay
rung thugc Chi cuc Kiém lam tinh A tién hanh kiém tra, do dac thuc té xac dinh
kich thudc va khdi lugng 03 10ng g nghi van 1a gd gb do trén nhu sau: + Long
gS 1 (chiéu day: 0,58m, chiéu rong: 0,59m, chiéu dai: 2,70m, khoi luong:
0,924m3); Long gd 2 (chiéu day: 0,68m, chiéu rong: 0,72m, chiéu dai: 2,70m,
khéi lwong: 1,322m3); Léng gb 3 (chiéu day: 0,66m, chiéu rong: 0,87m, chiéu
dai: 2,80m, khéi lugng: 1,608m?), tong khéi luong cua 03 16ng gb: 3,854me.

Khi kiém tra, ba H khong xuat trinh duoc héa don, chimg tir, bang ké 1am
san lién quan dén 03 16ng gd gb do nodi trén nén Cong an huyén C tién hanh lap
bién ban tam giit, ra Quyét dinh tam giir toan bo tang vat va gidy to c6 lién quan
dé tiép tuc xac minh, lam rd xir 1y theo quy dinh. Tai thoi diém kiém tra, 03 16ng
g5 do C ma Cong an huyén C tam gilt (c6 bang ké ngay 13/5/2022 kem theo)
déu 14 hang héa nhap khau (co nguon goc tur C) dang duogc bay ban tai HY kinh
doanh Trai cay Nam Hao 2 (c6 gidy chimg nhéan dang ky kinh doanh) va ba Tran
Thi H 1a nguoi dai dién phéap luat ctia ho kinh doanh noi trén khong xuét trinh
duoc cac hoa don, chimg tir, bang ké 1am san (ké ca ban sao) c6 lién quan dén
03 16ng g6 gd do Chau P ndi trén nén 03 16ng gbd gd dd Chau Phi nay bj coi 1a
hang hoa nhap 1au.

Mit khac, 03 léng gd gd dé Chau Phi (c6 bang ké ngay 13/5/2022 kém
theo) ma Cong an huyén C tam giit c6 kich thudc, khdi luong, tén khoa hoc
(chiéu day, chiéu rong, chiéu dai, khdi lwong) khong trung khép voi kich thudc,



khéi lugng, tén khoa hoc cua 03 1ong gd gd do trong bang ké 1am san ngay
16/5/2022 ctia Cong ty trach nhiém hiru han Mot thanh vién X1 ban cho ho kinh
doanh Trai cady Nam Hao 2 nén 03 16ng gd gd d6 ma Cong an huyén C dang tam
gilt bi coi 1a hang héa nhap 1au.

Ngay 22/5/2022 Ho6i ddng dinh gia tang vat, phuong tién vi pham hanh
chinh d3 dinh gia va xac dinh gié tri 03 léng gd gd d6 C ma Cong an huyén C
dgtng tam gitr tai Trai Cay Nam Hao 2 ) luong 3,854m?®thanh tién 12 96.350.000
dong.

Cian ct ndi dung sy viéc va nhitng quy dinh phap luat, Chu tich Uy ban
nhan dan huyén C xtr phat vi pham hanh chinh d6i voi ba Tran Thi H, sinh nim
1975; ngu 4p M, xa M, huyén C, tinh An Giang, 1a nguoi dai dién phap luat cta
ho kinh doanh Trai cdy Nam Hao 2, c6 dia chi tai t6 G, 4p M, x4 M, huyén C,
tinh An Giang nhu sau:

- Hinh thte xtr phat chinh: Phat tién 35.000.000 dong (ba muoi lam triéu
ddng) vé hanh vi kinh doanh hang héa nhap 1au theo quy dinh tai diém b khoan
1 Piéu 15 Nghi dinh sé: 98/2020/ND-CP ngay 26/8/2020 ctia Chinh phu quy
dinh: phat tién tir 30.000.000 dong dén 40.000.000 dong ddi véi hanh vi kinh
doanh hang hoéa nhap 13u ¢6 gia trj tir 70.000.000 dong dén dudi 100.000.000
dong.

- Hinh thirc xir phat bo sung: Tich thu tang vat (c6 bang ké ngay 13/5/2022
keém theo) theo quy dinh tai diém a khoan 4 Diéu 15 Nghi dinh s6: 98/2020/ND-
CP ngay 26/8/2020 ctia Chinh phu quy dinh: tich thu tang vat vi pham.

Do do, viéc Chu tich Uy ban nhan dan huyén C ban hanh Quyét dinh xu
phat vi pham hanh chinh s6: 1183/QD-XPHC ngay 09/6/2022 la dung quy dinh
phap luat nén khong chap nhan yéu cau khoi kién cta ba Tran Thi H.

- Ngueoi c6 quyén loi, nghia vy lien quan Cong an huyén C, do dng Nguyén
Duy M dai dién theo uy quyén trinh bay:

Ngay 13/5/2022, khi Poan kiém tra Ho kinh doanh Trai cdy Nam Hao 2
phat hién khong c6 hoa don chimg tir; khi kiém tra do co quan cong an khong co
chtc nang do dac nén c6 moi doi trudng doi kiém 1am do dac kich thuéc thuc té
ting 16ng gd theo chuyén mon va c6 1ap bién ban (Bién ban xac dinh ching loai
va khoi luong gd), do thuc té timg 1ong gd chir khong ghi theo s6 liéu phan ghi
trén gd nhu dng H1 trinh bay.

Co quan Cong an khong c6 chirc nang giam dinh nén Cong an da trung cau
giam dinh co quan doc lap dé giam dinh, nhom gb giéng nhung chung loai cu
thé khong tring va kich thudc khong tring nén tham muu Uy ban nhan dan
huyén C xu phat linh vuc kinh doanh hang hdéa nhap lau theo Nghi dinh:
98/2020/ND-CP ngay 26/8/2020 — hang hoa khdng c6 ngudn gdc hop phap:
Trong 03 16ng gb vi pham thi trong hd so ¢6 01 16ng gb dai hon va 02 16ng gd
ngan hon thyuc té nén khong thé ndao ndi da cat gb ban nhu ¥ kién cua ong H1
ngudi dai dién uy quyén ngudi khoi kién.



- Nguoi ¢é quyén loi, nghia vu lien quan Cong ty trach nhiém hitu han mot
thanh vién X do éng Nguyen Thanh V la dai dién theo phap ludt trinh bay:

Ong Vinh 1am nghé kinh doanh mua ban vat liéu thi céng va gd nguyén
liéu vé& dé thi cong cong trinh, do khong c6 kho bai nén ky gui chd éng H1 dé
cua gia cong, khi ong H1 gip ai ban duoc thi 6ng H1 s& ban. Gitta 6ng va chd
Trai cdy Nam Hao 2 khong c6 hop dong hop tac kinh doanh, chi thoa thuan
miéng. Khi 6ng M dén Trai cay Nam Hao 2 kiém tra va yéu cau phai c6 hoa don
nén dng H1 phai yéu cdu 6ng xuit hoa don mua ban chir truéc diy chi thoa
thuan miéng hinh thtc ky gui, ong guri gd cho dng H1, 6ng H1 ban duoc thi c6
tién 10i.

Theo quy dinh cua phap luét thi 20 1a hang hoa hop phap nén dé kho nao
cing dugc mién ching tur hop phap, ngudn gbc 16 rang. Khoang thang 5/2021,
va thang 3/2022 6ng c6 mua go r61 nhap xuong cua 6ng H1, khong giao gidy to
gl cho ong H1 vi giay to goc phai gitr do 6ng H1 chua tra tién cho ong. Nguon
gbc gd 1a Cay G do ngudn gbc Chau Phi, vé két qua giam dinh mau gb: Tén
Khoa hoc gd: Afzelia pachyloba; con theo bang ké 1am san ghi tén khoa hoc:
Afzelia Africana. Pay ciing 1a gd d6 Chau Phi, dudi khac nhau 1a do Hai quan
ghi, 6ng khong hiéu dugc. Do d6 khong thé noi gbd nhap lau.

Vé do dac kich thuéc gd thuc té ngay 13/5/2022 c6 khac so v6i bang ké
lam san ngay 16/5/2022 ong khong biét. Ong chi xac dinh ong c6 ban gb cho
ong H1 dtng theo Hoa don gia tri gia tang da xut cho trai _cay Nam Hoa 2 ngay
16/5/2022 (va da cung cip cac chimg tir chimng minh nguon gbe go ong da ban
cho 6ng H1) va trong vu 4n nay 6ng khong co tranh chap hay yéu cau gi.

- Nguoi co quyén loi, nghia vu lién quan éng Nguyen Thanh HI trinh bay:
Ong 1a chong cta ba H, ba H chi dimg tén trén gidy to kinh doanh do ong da
dung tén 01 co so, trén thuc té 6ng 1a ngudi giao dich mua ban. Nay ong thong
nhat voi ¥ kién ciia nguoi khoi kién ba Tran Thi H da khoi kién.

Tai Ban dn hanh chinh so tham so: 14/2023/HC-ST ngay 11/9/2023 ciia
Toa dn nhén dén tinh An Giang da quyét dinh:

Can clr vao Diéu 30, khoan 4 Dicu 32, Picu 116, diém a khoan 2 Diéu
193; khoan 1 Diéu 206 cta Luat T tung hanh chinh nim 2015; Diéu 6, Diéu 38,
Diéu 58, Piéu 59, Diéu 66, Diéu 67 Luat xu Iy vi pham hanh chinh; Piém c
khoan 2 Dicu 1, diém d khoan 6 Diéu 3, Dicu 15, diém b, d khoan 2 Diéu 81
Nghi dinh sb: 98/2020/ND-CP ngay 26/8/2020 cua Chinh phu vé xUr phat vi
pham hanh chinh trong hoat dong thuong mai, san xuat, buén ban hang gia,
hang cdm va bao vé quyén loi ngudi tiéu dung; Piéu 3 Nghi dinh so:
17/2022/ND-CP ngay 31 thang 01 nam 2022 cua Chinh Phu sta d6i, bo sung
mot sé diéu cua cac nghi dinh quy dinh vé xir phat vi pham hanh chinh trong
linh vuc hoa chat va vat liu nd cong nghiép; dién luc, an toan dap thuy dién, sur
dung ning luong tiét kiém va hiu qua; hoat dong thuong mai, san xuét, budn
ban hang gia, hang cAm va bao vé quyén loi nguoi tiéu dung; hoat dong dau

khi, kinh doanh xing dau va khi; khoan 1 Diéu 32 Nghi quyét so:



326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong vu Qudc hoi quy
dinh vé mirc thu, mién, giam, thu, ndp quan 1y va st dung an phi va 18 phi Toa
an.

Tuyén xu: Bac yéu cau khoi kién cta ba Tran Thi H — Cha ho kinh doanh
Trai cdy Nam Hao 2 vé viéc yéu cau huy Quyét dinh xtr phat vi pham hanh
chinh s6: 1183/QD-XPHC ngay 09 thang 6 nam 2022 ctia Chu tich Uy ban nhan
dan huyén C, tinh An Giang.

Ngoai ra ban 4n so thdm con quyét dinh vé an phi hanh chinh so thim va
quyén khang cao theo quy dinh cta phap luét.

- Ngay 25/9/2023, nguoi khoi kién Tran Thi H khang cao toan by Ban an
so tham yeu cau huy Quyét dinh xur phat vi pham hanh chinh s6: 1183/Qb-
XPHC ngay 09 thang 6 nam 2022 cuaa Chu tich Uy ban nhan dan huyén C, tinh
An Giang.

Tai phién toa phic thim hom nay:

- Ong Nguyén Thanh H1 13 ngudi dai dién theo uy quyén cia nguoi khoi
kién Tran Thi H gir nguyén khang cao yéu cau Toa an cap phuc thim chap nhan
yéu cau ctia ngudi khoi kién, hiy Quyét dinh xtr phat vi pham hanh chinh sb:
1183/QD-XPHC ngay 09 thang 6 nim 2022 ctua Chu tich Uy ban nhan dan
huyén C, tinh An Giang.

- Nguoi bi kién Chu tich Uy ban nhan dan huyén C, tinh An Giang c6 van
ban dé nghi xét x{r vang mat.

- Ong Nguyén Duy M la nguoi dai dién theo uy quyén ciia Cong an huyén
C d¢€ nghi khong chap nhan khang cao cua ba H, gilt nguyén ban an so tham.

-Dai dién Vién kiém sat nhan dan cép cao tai Thanh phd HO Chi Minh phat
biéu ¥ kién vé viéc tuan theo phap luat trong qua trinh giai quyét vu an ¢ giai
doan phuic tham: Nhiing ngudi tién hanh té tung va nguoi tham gia to tung da
thie hién ding cac quy dinh ctia Luat Té tung hanh chinh.

V& yéu cau khang céo cua ngudi khoi kién ba Tran Thi H: Xét thdy ban an
so tham d xtr 13 ¢6 can ctr, pht hop v6i quy dinh ctia phéap luat. Do d6 dé nghi
cin ctr khoan 1 Diéu 241 Luat T6 tung hanh chinh bac khang cdo cta nguoi
khoi kién ba Tran Thi H. Giit nguyén quyét dinh cta ban 4n so tham.

NHAN PINH CUA TOA AN:
Can cir vao cac tai liéu, c‘hd’ng cir da dwoc xem xét tai phién toa, két qua
tranh tung tai phién toa; Hoi dong xét xur nhan dinh:
[1] Pon khang céo clia nguoi ba Tran Thi Hoa hop 1, trong thdi han luat
dinh, du di€u kién dé xem xét giai quyét theo thu tuc phic tham.
Nguoti bi kién co dai dién theo uy quyén ba Nguyen Thi Ngoc L — Pho Chu
tich Uy ban nhan dan huyén C c6 vin ban xin xét xir ving mat. Nén Toa an tién



hanh phién toa phiic thAm xét xtr vang mit theo quy dinh tai khoan 4 Biéu 225
Luat T6 tung hanh chinh.

[2] Vé ddi twong khai kién, quan hé tranh chap va thim quyén giai quyét:

Ba Tran Thi H khoi kién yéu cau hiy Quyét dinh xir phat vi pham hanh
chinh s6: 1183/QD-XPHC ngay 09 thang 6 nam 2022 ctia Chu tich Uy ban nhan
dan huyén C, tinh An Giang dbi voi Tran Thi H do ¢6 hanh vi vi pham hanh
chinh kinh doanh hang héa nhap lau.

Toa é&n so thém xac dinh dung d6i teong khai kién, thu 1y giai quyét vu an
la dung thAm quyén va con trong thoi hiéu theo quy dinh tai khoan 2 Diéu 3,
Piéu 30, Piéu 32, Pidu 116 cia Luat T6 tung hanh chinh.

[3] Xét tham quyén ban hanh quyét dinh xir phat vi pham hanh chinh:

Chu tich Uy ban nhan dan huyén C, tinh An Giang ban hanh Quyét dinh xur
phat vi pham hanh chinh s6: 1183/QB-XPHC ngay 09 thang 6 nam 2022 ddi véi
ba Tran Thi H vé hanh vi “kinh doanh hang hoéa nhap lau” 12 dung tham quyén
theo quy dinh tai Piéu 29 Luat To chuc chinh quyén dia phwong nam 2015,
khoan 2 Piéu 38, khoan 3 Piéu 63 Luat Xir Iy vi pham hanh chinh nim 2012
sira d6i bo sung nam 2020; va Picu 81 cua Nghi dinh s6: 98/2020/ND-CP ngay
26/8/2020 cua Chinh phu quy dinh vé xir phat vi pham hanh chinh trong hoat
dong thuong mai, san xuat, buén ban hang gia, hang cAm va bao vé nguoi tiéu

dung.
[4] Xét can clr ban hanh quyét dinh xtr phat vi pham hanh chinh:

[4.1] Ngay 13/5/2022, T6 cong tac gdom Cong an huyén C, Poi Quan ly thi
truong s6 6, Chi cuc Thué khu vyc C - C va Cong an Xa M, huyén C tién hanh
kiém tra ho kinh doanh Trai cdy Nam Hao 2 tai dja chi t6 G, 4p M, xa M, huyén
C, tinh An Giang. Trong qua trinh kiém tra, phat hién trong ho kinh doanh c6 03
16ng gb nghi van 1a gb gd do. T6 cong tac ph01 hop vé1 Doi Klem lam Co dong
phong chay, chita chay rung thudc Chi cyc Kiém 1am tinh A tién hanh kiém tra,
do dac thuc té xac dinh kich thudc va khéi lwong 03 16ng gb trén nhu sau: Long
gd 1 (chidu day: 0,58m, chiéu rong: 0,59m, chiéu dai: 2,70m, khoi lugng:
0,924m?3); Long gS 2 (chiéu day: 0,68m, chiéu rong: 0,72m, chiéu dai: 2,70m,
khoi luong: 1,322m?); Long gS 3 (chiéu day: 0,66m, chiéu rong: 0,87m, chiéu
dai: 2,80m, khéi luong: 1,608m?). Tong khéi luong 03 16ng gb: 3,854m°. Tai
thoi diém kiém tra, ba H khong xuat trinh dugc héa don, chimg tir, bang ké 1am
san lién quan dén 03 16ng gd ndi trén nén Cong an huyen C tién hanh lap bién
ban tam giit, ra Quyét dinh tam giir toan bd tang vat va gidy to c6 lién quan dé

tiép tuc xac minh, 1am rd xur Iy theo quy dinh tai Diéu 125 Luat Xir Iy vi pham
hanh chinh.

[4.2] Dén ngay 16/5/2022, 6ng Nguyén Thanh H1 1a ngudi dai dién theo ty
quyén cta ho kinh doanh Trai cAy Nam Hao 2 xuit trinh hoa don gi4 tri gia ting
s6: 0038749, ky hiéu: 16AB/17P ngay 16/5/2022 cho hd kinh doanh Trai cdy
Nam Hao 2 véi téng khdi luong: 4.14 m3, don gia 7.150.000d6ng/m?, téng sd
tién 31.696.080 dong (but luc 303, 304) va Bang ké 1am san thé hién 03 16ng gd
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g0 co kich thudc, khdi luong cu thé nhu sau: Long gb 1 (chiéu day 0,63m, chiéu
rong 0,60m, chiéu dai 2,31m; khéi luong 1a 0,87 m®); Long gb 2 (chiéu day
0,70m, chiéu rong 0,69m, chiéu dai 2,30m; khéi luong 1a 1,11 m®); Long gd 3
(chléu day 0,78m, chiéu rong 0,63m, chléu dai 4,40m; khoi lugng la 2,16 m?3).
Téng khdi lwong 03 16ng gb: 4,14m3, tén gb: Tén pho thong g6 g6 do; tén Khoa
hoc: Afzelia Africana. Tuy nhién qua kiém tra, ddi chleu khong trung khéop voi
kich thudc, khdi lugng, tén khoa hoc ciia 03 16ng gd ma Cong an huyén C dang
tam gitr.

Ba H khai viéc mua ban 03 16ng gd trén do chong ba 1a éng H1 tryc tiép
mua ban. Ong H1 ciing thira nhan viéc mua ban 03 16ng gd trén 1a do 6ng mua
cua Cong ty trach nhiém hiru han mgt thanh vién X vao khoang thang 5/2021,
viéc mua ban khong c6 hop ddng, thanh toan bang tién mat; phia Cong ty X
khong co Xuat hoa don gia tri gia tang, khong co giao hé so gi cho 6ng H1, 6ng
H1 mua gd dé Ve ban lai kiém 10i. Theo 10i khai ctia 6ng V — Giam ddc cua
Cong ty X cho rang 6ng H1 khéng mua hang ma thudng theo thoa thuin 6ng ky
gri hang do 6ng khéng c6 kho bai, khi nao ban dugc thi thanh toan tién, ong H1
huéng phan 15i chénh léch. Pong thoi, 6ng V thira nhan c6 ban cho ong H1 03
long gd gd vao thang 5/2021 va thang 3/2022, ngudn gbc gd gd do co xuat xir
nudc ngoai voi gia 31.696.080 dong, mua ban khong c6 1am hop dong, khong co
hoa don chimg tt, dén ngay 16/5/2022 khi 6ng H1 thanh toan du tién thi 6ng V
moi xuat hoa don 0038749 va bang ké 1am san cung ngay 16/5/2022. Tuy nhién,
d6i bang ké 1am san veé sd do, khoi luong gd do Cong ty X do dng H1 cung cép
cling khong trung khép sé do, khéi lugng gd ma co quan chic ning thu gitr
ngay 13/5/2022. Sai s6 - 0,552m?®, twong duong sai s6 vé khdi luong la
25,555%.

[4.3] Qua trinh x4c minh ngudn gbc, xuat x s6 gd ma ong H1 mua tir
Cong ty cua 6ng V (theo 10i khai thi 6ng V mua di théng qua nhiéu Doanh
nghiép, c6 Doanh nghiép nhap khau g tir nudc ngoai), nhung bang ké 1am san,
héa don ching tir, hd so Hai quan qua d6i chiéu déu khong tring khdp véi khoi
lugng, kich thude 03 16ng gd néu trén (Bang ké 1am san ngay 16/02/2022 cia
Cong Ty | - Phat tai, Bang ké 1am san ngay 15/4/2021 cua Cong ty G1, Bang ké
lam san ngay 17/3/2022 cua Cong ty H5, Bang ké lam san nam 2021 cua Cong
ty D) do ngudi khéi kién cung cap, qua ra soat thi 03 16ng gd ma Cong an huyén
C dang tam giir khéng c6 trong céc bang ké 1am san (nhap khau) néu trén.

Ngay 20/5/2022, Cong an huyén C tién hanh thu 03 mau go dé giam dinh
vé tén gd, nhom gd co cung kich thuoc (chiéu day: 0,10m, chiéu rong 0,15m,
chiéu dai: 0,15m) tir 03 16ng gb dang bi tam giit va niém phong theo quy dinh dé
phuc vu cong tac giam dinh, c6 ong Nguyén Thanh H1 chung kién. Theo két
qua giam dinh mau go s6: 55/2022/GD ngay 23/5/2022 cua Trung tam nghlen
ctru ché blen 1am san va bot gidy, Truong Dai hoc Nong l1am Thanh Pho H xé&c
dinh: Tén gb Viét Nam “Go do”, tén khoa hoc go: Afzelia pachyloba, go do C,
tén khoa hoc: Afzelia pachyloba, nhém gb twong duong: Mot (I/VIII), ho thuc
vat: Vang (C1). Pong thoi tai Cong vin sb: 148/CCKL-DKLCPBCCCR ngay
22/6/2023 clia Chi cuc Kiém lam tinh A da c6 phuc dap cho Toa an vé tén khoa
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hoc cua loai g d6 C: “1. Can cir Quyét dinh sd: 2198-CNR ngay 26/11/1977
ciia Bo L1 Ban hanh Bang phan loai tam thoi cac loai gd sir dung théng nhat
trong cd nudc thi khong cod tén khoa hoc “Afzelia pachyloba” va “Afzelia
Africana” theo yéu cau ctia Cong van trén; 2. Cin ctir Quyét dinh sé: 2752/QD-
BNN-TCLN ngay 20/7/2022 Céng bd Danh muc céc loai gb di nhap khau vao
Viét Nam (ban hanh kém theo phu luc). Tai dong s6 thtr tuy 20, tén khoa hoc
Afzelia A (P2) tén Viét Nam thuong goi: G do; Tai sb thtr tu 23, tén khoa hoc
Al pachyloba (Afzelia brieyi, Al zekeri, P1 brieyi), tén Viét Nam thuong goi:
G0 do”.

[4.4] Tai khoan 2 Piéu 1 cta Nghi dinh sb: 98/2020/NP-CP ngay
26/8/2020 cua Chinh phu quy dinh cac hanh vi vi pham hanh chinh trong hoat
dong thuong mai, san xuat, budn ban hang gia, hang cam va bao vé quyén loi
nguoi tieu dung quy dinh tai Nghi dinh nay bao gom: “... ¢) Hanh vi kinh doanh
hang hoa nhdp ldu; hang hoa luu thong trong nuoc bi dp dung bién phdp khdn
cap; hang héa qud han siv dung, khéng ré nguon goc, xudt xir va cé vi pham
khdc”; diém d khoan 6 Piéu 3 ctia Nghi dinh s6: 98/2020/ND-CP quy dinh hang
hoa nhap 1au gom: “...d) Hang héa nhdp khau luu thong trén thi truong khong
co hoa don, churng tir kem theo theo quy dinh cua phdp ludt hodc co hoa don,
chung tir nhung hoa don, chung tw la khong hop phap theo quy dinh cua phap
Iudt vé quan 1y héa don”.

Nhu vy, c6 cin cit xac dinh 03 16ng gb cia ba H dang bay ban kinh doanh
tai Trai cdy Nam Hao 2 tai dia chi t6 G, ép M, xa M, huyén C, tinh An Giang
khong c6 hoa don, chimg hop phap khi to cong tac gdom Cong an huyén C, Doi
Quan 1y thi trudng s6 6, Chi cuc Thué khu vuc C - C va Cong an xa M, huyén C
tién hanh kiém tra ngay 13/5/2022 1 hanh vi vi pham hanh chinh vé kinh doanh
hang hoa nhap 1au.

Can ctr két qua dinh gia ngay 25/5/2022, x4c dinh 3,854m?® gb g do Chau
Phi duoc tam giir ngay 13/5/2022 tai Trai cdy Nam Hao 2 tai dia chi t6 G, 4p M,
xa M, huyén C, tinh An Giang c6 gia tri thanh tién 13: 96.350.000 dong. Ngay
26/5/2022, Cong an huyén C, tinh An Giang tién hanh 1ap Bién ban vi pham
hanh chinh s6: 128/BB-VPHC d6i voi ba H vé hanh vi kinh doanh hang hoa
nhap lau theo quy dinh Dléu 15 Ngh1 dinh s6: 98/2020/ND-CP ngay 26/8/2020
cua Chinh phu quy dinh vé xur phat vi pham hanh chinh trong hoat dong thuong
mai, san Xuat, budn ban hang gia, hang cam va bao vé ngu’(n tieu dung. Ngay
06/6/2022, Cong an huyén C c6 to trinh dé nghi xtr phat vi pham hanh chinh
trong hoat dong thuong mai, san Xudt, buén ban hang gia, hang cam va bao vé
nguoi tiéu dung ddi v6i ba Tran Thi H vé hanh vi “kinh doanh hang héa nhap
lau™.

Do d6, Chu tich ny ban nhan dan huy¢n C ban hanh Quyét dinh xur phat vi
pham hanh chinh sé: 1183/QD-XPHC ngay 09/6/2022 d6i voi ba Tran Thi H vé
hanh vi “kinh doanh hang hoa nhap 1au”, hinh thuc xur phat chinh: phat tién
35.000.000 dong; hinh thirc xtr phat bd sung: Tich thu tang vét vi pham hanh
chinh (theo bién ban tam gitr ngay 13/5/2022) theo quy dinh tai diém b khoan 2
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Piéu 38 Luat xir 1y vi pham hanh chinh duoc stra d6i bo sung nam 2020; khoan
2 Pbiéu 81 cua Nghi dinh sO: 98/2020/ND-CP ngay 26/8/2020 cua Chinh phu
quy dinh vé xur phat vi pham hanh chinh trong hoat dong thuong mai, san Xuat,
budn ban hang gia, hang cam va bdo v¢ nguoi ti€u dung 1a ¢6 can ctr.

Tda an cép so thim khong chip nhan yéu cau khai kién cua ba Tran Thi H
yéu cau huy Quyét dinh xtr phat vi pham hanh chinh sb: 1183/QD-XPHC ngay
09 thang 6 ndm 2022 ctia Chu tich Uy ban nhan dan huyén C, tinh An Giang la
ding phap luat.

[5] Tai phién toa phuc tham, ong Nguyén Thanh H1 13 nguoi dai dién theo
iy quyén cua ba Tran Thi H gitt nguyén khéng céo nhung khong cung cap duogc
tai liéu, ching ctr gi moi dé ching minh cho yéu cau khang cdo ctia minh. Do
do, khong chap nhan khang cdo ctia ba Tran Thi H gir nguyén ban an so tham
theo dé nghi cua dai dién Vién kiém sat nhan dan cip cao tai Thanh phé Ho Chi
Minh 1a ¢6 can ctr, phu hgp v6i nhan dinh trén.

[6] V& an phi hanh chinh phuc tham: Do khang céo khong dugc chap nhan
ba Tran Thi H phai chiu an phi hanh chinh phiic thim theo quy dinh tai khoan 1
Piéu 34 cuia Nghi quyét sd: 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban
thuong vu Qubc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va su
dung 4n phi va 1¢ phi Toa an.

[7] Quyét dinh khac ctia Ban 4n so thim vé an ph}' hanh chinh so tham
khong c6 khang céo, khang nghi c6 hiéu luc phap luat ké tir ngay hét thoi han
khang c4o khang nghi.

Vi cac lé trén,
QUYET PINH:

1. Can ct khoan 1 Diéu 241 cua Luat TH ‘tung hanh chinh; Nghi quyét sb:
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Québc hoi quy
dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va st dung an phi va 1€ phi Toa
an.

- Khong chap nhan khang céo ciia ngudi khai kién ba Tran Thi H.

2. Giir nguyén Ban 4n hanh chinh so tham so: 14/2023/HC-ST ngay
11/9/2023 cua Toa an nhan dan tinh An Giang:

Can clr vao Diéu 30, khoan 4 Dicu 32, Picu 116, diém a khoan 2 Diéu
193; khoan 1 Piéu 206 ctia Luat T tung hanh chinh nam 2015; Diéu 6, Diéu 38,
Diéu 58, Piéu 59, Diéu 66, Diéu 67 Luat xu Iy vi pham hanh chinh; Piém c
khodn 2 Diéu 1, diém d khoan 6 Dicu 3, Dicu 15, diém b, d khoan 2 Diéu 81
Nghi dinh sé: 98/2020/ND-CP ngay 26/8/2020 cua Chinh phu vé xUr phat vi
pham hanh chinh trong hoat dong thuong mai, san xuét, budn ban hang gia,
hang cdm va bao vé quyén loi ngudi tiéu dung; Piéu 3 Nghi dinh s6:
17/2022/ND-CP ngay 31 thang 01 nim 2022 ctia Chinh Phu stra d6i, bd sung
mot sé diéu cua cic nghi dinh quy dinh vé xtr phat vi pham hanh chinh trong

10



linh vuc hoa chat va vat liu nd cong nghiép; dién luc, an toan dap thuy dién, su
dung ndng luz(mg tiét kiém va hiéu qua; hoat dong thuong mai, san xuat, budn
ban hang gia, hang cdm va bao vé quyén loi nguoi tiéu dung; hoat dong dau
khi, kinh doanh xing dau va khi; khoan 1 Diéu 32 Nghi quyét sé:
326/2016/UBTVQHI14 ngay 30/12/2016 ciia Uy ban Thuong vu Qudc hoi quy
dinh vé& murc thu, mién, gidm, thu, ndp quan 1y va str dung &n phi va 1¢ phi Toa
an.

Tuyén xu: Bac yéu cau khoi kién cua ba Tran Thi H — Chu ho kinh doanh
Trai cdy Nam Hao 2 vé viéc yéu cau hay Quyét dinh xtr phat vi _pham hanh
chinh s6: 1183/QD-XPHC ngay 09 thang 6 nim 2022 cta Cha tich Uy ban nhan
dan huyén C, tinh Giang.

3. Ba Tran Thi H phai nop 300.000 dong (ba trim ngan dong) an phi hanh
chinh phuc tham. Pugc khiu trir vao sO tién ndp tam Gmg an phi hanh chinh
phuc tham theo bién lai thu s6 0000426 ngay 28/9/2023 ctia Cuc Thi hanh an
dan su tinh An Giang. Ba Tran Thi H d3 nop du.

4. Quyét dinh khac ciia Ban an so thim vé 4n phi hanh chinh so tham
khong c6 khang cdo, khang nghi c6 hi¢u luc phap luat ké tir ngay hét thoi han
khéng c4o khang nghi.

5. Ban an phuic tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

TM. HQI PONG XET XU PHUC THAM

THAM PHAN — CHU TQA PHIEN TOA
(P& ky)
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