TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH SON LA Poc 1ap - Tw do - Hanh phuc

Ban 4n $6:27/2018/DS-PT
Ngay 13 thang 8 nam 2018
V/v: Tranh chip hop dong
vay tai san.

NHAN DANH
NUGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH SON LA

- Thanh phéin Hpi dong xét xir phiic tham gom cé:

Thdm phan - Chii toa phién toa: Ong Hoang Trung Thanh

Cdc Tham phan: Ong Pinh Huy Hiép

Ba Tong Thi Hién

- Thu ky phién toa: Ba Nguyén Thu Trang — Thu ky Toa 4n nhan dan tinh
Son La.

- Pai dién Vién kiém sdt nhéan din tinh Son La: Ba Pham Minh Phuong
- Kiém sat vién tham gia phién toa.

Ngay 13/8/2018 tai Tru s& Toa 4n nhan dan tinh Son la, xét xtr phtic thAm
cong khai vu an thu 1y sé: 30/TLPT - DS ngay 9 thang 5 nam 2018 vé Tranh
chap hop ddng vay tai san. Do Ban an dan sy so tham sb: 03/2018/DS-ST ngay
30 thang 3 nam 2018 cta Toa an nhan dan huyén PY bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phic tham sd: 21/2018/QD - PT
ngay 18 thang 6 nam 2018 giira cac duong su:

- Nguyén don: Chi Lé Thi Huong L — Dia chi: Khéi x, thi trdn PY, huyén
PY, tinh Son La. C6 mat

- Bi don: Chi PInh Thi Huong G, ba Nguyén Thi K — Dia chi: Khdi y, thi
tran PY, huyén PY, tinh Son La. Vang mit

- Nguoi c6 quyén loi nghia vu lién quan: Chi Nguyén Thi H — Dia chi:
Ban M2, xa Quang Huy, huyén PY, tinh Son La. C6 mat

- Nguwoi khdng cdo: Ngudi co quyén loi, nghia vu lién quan chi Nguyén
Thi H

NOI DUNG VU AN:
Theo don khoi kién, ban tw khai va loi khai cia nguyén don chi Lé Thi



Huwong L trinh bay:

Chi va chi Nguyén Thi H co6 mbi quan hé quen biét nhau tir trude, chi H
d3 gi6i thiéu chi Dinh Thi Huong G dén vay tién cua chi trong thoi gian tir thang
12/2015 dén thang 5/2016, chi di cho chi G vay s6 tién 1a 1.500.000.000d (Mot
ty nim tram triéu dong) 13i suat do hai bén thoa thuén, c6 lap gidy bién nhan vay
tién va c6 su bao lanh va cam két cta chi H, cu thé cac 1an nhu sau:

Lan 1: Ngay 22/12/2015 chi L cho chi G vay s6 tién 400.000.000d (b6n
trdm triéu ddng), han tra cudi cing vao ngay 22/12/2016 ¢ bao lanh cta chi H

Lan 2: Ngay 27/12/2015 chi L cho chi G vay sb tién 200.000.000d (Hai
trim ndm muoi triéu dong), han tra cudi cuing vao ngay 27/12/2016, c6 bao lanh
cuachi H

Lan 3: Ngay 11/01/2016 chi L cho chi G va ba Nguyén Thi K (me dé cia
chi G) vay s6 tién 600.000.000d (Sau tram triéu dong), han tra cudi cung vao
ngay 24/01/2016 c6 bao 1anh cua chi H

Lan 4: Ngay 02/5/2016 chi L cho chi G vay 250.000.000d (Hai trim nim
muoi triéu dong), han tra cubi cung vao ngay 16/5/2016 khong c6 su bao lanh
cua chi H

Lan 5: Ngay 4/5/2016 chi L cho chi G vay 50.000.000d (Nam muoi triéu
d6ng), han tra cudi cung vao ngay 17/5/2016, khong co su bao 1anh cia chi H;

Ngoai ra khodng thang 6/2016 chi G c6 dem 300.000.000d (Ba tram tri¢u
d6ng) dén tra cho chi nhung do chi H goi dién thoai hoi vay sb tién do, chi nhat
tri va nho chi G cam ho s6 tién d6 dén cho chi H vay, hai bén khong lap gidy to
va khong thoa thudn vé 13i suat.

V& li suét vay giita chi G v6i chi L thoi gian dau thoa thuan 3%/thang,
dugc mot thoi gian sau thda thuédn lai 5%/ngay. Do qua han tra ng chi G khong
tra va khong con kha ning tra no, chi L khéi kién yéu cau chi H 1a nguoi bao
lanh c6 trach nhiém tra toan bo s tién thay cho chi G 1a 1,5 ty déng va yéu cau
chi H tra s6 tién vay cta chi 300.000.000d (Ba tram triéu dong).

Ngay 22/12/2017 chi L c¢6 don thay ddi ndi dung khoi kién yéu cau chi G
va ba K tra s6 tién vay cho chi H bao lanh 1a 1,2 ty, trong d6 chi G dung tén vay
mot minh 13 600.000.000d (Séu tram triéu dong) va 300.000.000d (Ba tram triéu
d6ng) vay cung voi ba K va 13i suat cham tra dén ngay giai quyét vu an; yéu cau
ba K c6 trach nhiém tra cho chi 300.000.000D (Ba tram triéu dong) cling 14i suét

cham tra.



Bi don chi Dinh Thi Huwong G trinh bay:

Chi thtra nhan duoc vay cua chi Lé Thi Huong L sb tién 1,2 ty déng c6 bao
1anh cua chi H, 13i suit théa thuan, trong d6 chi ding tén vay mot minh la
600.000.000d (Sau tram triéu ddng), vay cung ba K 600.000.000d (Sau trim
triéu déng). Poi vé6i s6 tién 300.000.000d (Ba tram triéu dong) vay khong co bao
13nh cta chi H d3 duogc Toa an nhan do chi H va chi L di thoa thuan véi nhau dé
cho chi H vay lai s6 tién d6, do dan huyén PY giai quyét & vu an trude giira chi
va chij L, con s6 tién 300.000.000d (Ba tram tri¢u déng) ma chi dem dén cho chj
H 1a tién cta chi di vay vé dé tra ng cho chi L, nhung chi L c6 viéc phai di Son
La gép nén d nho chi dem s6 tién d6 dén cho chi H, chi nhan trich nhiém tra
toan bo so tién vay cho chi L 12 900.000.000d (Chin trim triéu dong) va 1ai suat
phat sinh, nhung hién nay chi dang gip khé khin vé kinh té, khong con ¢ kha
nang tra ng, chi yéu cau chi H tra s tién trén cho chi L, chi s& c6 trach nhiém tra
50 tién d6 cho chi H sau.

Bi don ba Nguyén Thi K trinh bay: Ngay 11/01/2016 ba cung con gai 1a chi
PInh Thi Huong G c6 vay tién cta chi Lé Thi Huong L 600.000.000d (Sau trim
triéu déng); 13i suét theo thoa thun, co su bao 1anh cua chi H. Ba s& co trach
nhiém tra cho chi L phan ctia ba 1a 300.000.000d (Ba tram triéu dong) cung lai
sudt phat sinh, hién nay ba khong c6 kha ning ta no, ba yéu cau chi H tra no cho
chi L trudc, ba sé tra di toan bo sb tién vay va 13i suat phat sinh cho chi H sau

Ngueoi c6 quyén loi nghia vu lién quan chi Nguyén Thi H trinh bay: Chi
thira nhan duoc bao 1anh cho chi G vay véi chi L sb tién 1a 1,2 ty dong, chi
khong phai 12 ngudi vay va sir dung tién, do d6 chi khong c6 trach nhiém tra s6
tién d6 cho chi L nhu chi L, chi G va ba K yéu ciu, con s tién 300.000.000d
(Ba trdm triéu dong) vay ngay 02/5/2016 va ngay 04/5/2016 chi khong duogc bao
lanh, khong biét viéc vay muon giita chi G va chi L. Pdi voi sb tién
300.000.000d ma chi G dem dén dua cho chi 13 chi G tra ng cho chi, khong phai
chi vay tién ctia chi L nhu chi L va chi G trinh bay.

* Tai ban an sb 04/2017/DS — ST ngay 20/7/2017 cta Toda an nhan dan
huyén PY di quyét dinh: Can ctr vao khoan 3 Piéu 26; diém a khoan 1 Piéu 35,
Picu 39 Bo luat td tung dan su nam 2015, Piéu 335, 336, 339, 357, 463, 466,
468, 470 Bo luat dan sy nam 2015:

Chép nhén yéu cau khai kién ciia Lé Thi Huong L, budc Nguyén Thi H
phai c6 trach nhiém thanh toan cho chi L tong sd tién 13 1.684.260.000d (Mot ty
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sau trim tAm muoi tu tridu hai trim sdu muoi nghin déng); trong d6 tién goc 1a
1.500.000.000d (Mdt ty nim trim triéu dong) 14i 1a 184.260.000d (Mot trim tam
muoi tu triéu hai trim sau muoi nghin dong)

Ngoai ra 4n so tham con tuyén vé an phi, 13i suat cham tra va quyén khang
cao cho cac bén duong su.

Sau khi xét xtr so thim, ngay 02/8/2017 chi Nguyén Thi H c6 don khang
c40 khong nhit tri v4i toan bo ban an so tham

* Tai ban an s6: 03/2017/DSPT ngay 15/11/2017 cua Toa 4n nhan dan tinh
Son La d3 quyét dinh: Hiy toan bd ban an so thAm sb: 04/2017/DSST ngay
20/7/2017 ctia Toa an nhan dan huyén PY. Giao hd so vu 4n cho Tda an nhan
dan huyén PY giai quyét lai theo quy dinh ctia phap luat.

Sau khi thy 1y, giai quyét lai vu an: Tai ban 4n s6: 03/2018/DS - ST ngay
30/03/2018 ctia Toa an nhan dan huyén PY xét xir so tham lan hai da quyét dinh
ap dung Diéu 471, 474, 476, 361, 362, 363, 366, 367, 369 cia Bo luat dan su
2005; quyét dinh s6 2868/ND — NHNN ngay 29/11/2010 ctia Thong ddc Ngan
hang Nha nudc:

Chéap nhan yéu cau khai kién caa chi Lé Thi Huong L. Budc chi Dinh Thi
Huong G va ba Nguyén Thi K ¢6 trach nhiém tra cho chi Lé Thi Huong L s6
tién 1.385.867.000d (Mot ty ba trim tam muoi 1am triéu tdm trim sau muoi bay
nghin d6ng), cu thé nhu sau:

Chi Binh Thi Huong G ¢6 trach nhiém tra cho chi Lé Thi Huong L s6 tién
1.027.059.000d (Mot ty khong tram hai muoi bay tri¢u khong tram ndm muoi
chin nghin d6ng) trong d6 sd tién vay 1a 900.000.0000d (Chin tram triéu dong),
tién 1ai suat 1a 127.059.000d (Mot tram hai muoi bay triéu khong trim niam
muoi chin nghin dong);

Ba Nguyén Thi K c6 trach nhiém tra cho chi Lé Thi Huong L s6 tién
358.808.000d (Ba trim nim muoi tim tridu tdm tram linh tdm nghin dong),
trong d6 tién vay 1a 300.000.000d (Ba tram tri¢u dong), 14i suat la 58.808.000d
(Nam muoi tam triéu tdm tram linh tdm nghin déng)

Sau khi ban an c6 hi¢u luc phap luat, chi Lé Thi Huong L c6 don yéu cau
thi hanh 4n ma chi Dinh Thi Huong G va ba Nguyén Thi K khong c6 khd ning
trd ng cho chi L thi chi Nguyén Thi H c6 trach nhiém thuc hién nghia vu cta
nguoi bao 1anh tra cho chi Lé Thi Huong L tong sb tién 1a 1.385.867.000d (Mot

ty ba tram tam muoi nam tri€u tam trdm sau muoi bay nghin dong)
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Chi PInh Thi Huong G va ba Nguyén Thi K ¢6 trach nhiém tra lai cho chi
Nguyén Thi H toan bo sb tién 1.385.867.000d (Mot ty ba trim tdm muoi ldm
triéu tdm trim sdu muoi nghin déng)

Ngoai ra an so tham con tuyén vé 14i suat cham tra, an phi va quyén khang
cao cho cac bén duong su.

Sau khi xét xtr so tham, ngay 10/4/2018 ngudi c6 quyén loi, nghia vu lién
quan chi Nguyén Thi H c6 don khang cdo khong nhét tri voi toan bd ban an so
tham.

Y kién tranh luén cta nguoi co quyén lg1, nghia vu li€n quan tai phién toa
phuc tham: Giit nguyén nodi dung don khang cao, do chi khong dugc vay va sir
dung tién nén khong co trach nhiém tra tra thay chi G va ba K, chi khong nhan
thire dugc khi ky vao phan bao lanh va khong duoc ching kién viéc vay tién
gitra chi G, ba Kva chi L

Y kién tranh luan cua nguyén don: khong nhét tri v6i ¥ kién cta ngudi c6
quyén lgi, nghia vu lién quan, dé nghi gitt nguyén ban an so tham

Tai phién toa phuc tham, dai dién Vién kiém sat nhan dan tinh Son La
phat biéu vé qua trinh thuc hién té tung cta Toa an ding quy dinh cua phap luat
va dé nghi: Can c khoan 2 Diéu 308, Diéu 309 Bo luat T6 tung dan su, stra mot
phan ban an so thAm vé phan 13i suat va an phi

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu c6 trong hd so vu an; ¥ kién trinh bay cua
cac duong su; can cr vao két qua tranh ludn tai phién toa; quan diém giai quyét
vu an cua Kiém sat vién. Hoi déng x¢ét x1r phuc tham nhan dinh.

[1] Chi Lé Thi Huong L di cho chi Pinh Thi Huong G vay tai san (tién)
1a hoan toan c6 co sd, dugc thé hién bang gidy vay tién l1ap ngay 22/12/2015, s6
tién vay la 400.000.000d; gidy vay tién lap ngay 27/12/2015, s tién vay la
200.000.000d; gidy vay tién lap ngay 11/01/2016, so tién vay 1a 600.000.000d
do chi Pinh Thi Huong G va ba Nguyén Thi K cung dung tén dé vay tién. Toa
an cap so thim chap nhan yéu cau khai kién cua chi L, budc chi G va ba K phai
c6 nghia vu tra khoan tién no gdc theo phan lan luot 13 900.000.000d va
300.000.0004 da vay la co6 can cu, dang phap luat.

[2] Xét hop dong vay tai san c6 su bao lanh cta chi Nguyén Thi H. Chi H
thira nhan c6 duoc ky va ding ra bao lanh cho chi G va ba K vay sé tién
1.200.000.000d trong ba gidy vay no lap ngay 22/12/2015, ngay 27/12/2015,
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ngay 11/01/2016. Viéc bao lanh duoc ghi cing trong cac gidy vay ng cu thé
gidy vay ng lap ngay 22/12/2015 c¢6 noi dung: “Trong trieong hop em Giang
khong thanh todn dioc sé tién trén cho em L thi téi sé thanh todn dii.” Giay vay
no lap ngay 27/12/2015, ngay 11/01/2016 chi H x4c nhan c6 duoc viét va ky tén
dudi vai tro nguoi bao lanh. Viée chi H dimg ra bao lanh dé cho chi G, ba K vay
tién dam bao du cac diéu kién co hiéu luyc phap luat. Tai cép so tham, phtc tham,
chi H khéng xuét trinh duoc cin ctr khac ching minh cho viée khdng lién quan
dén viéc vay no giita chi G, ba K va chi L nén can budc chi H thuc hién nghia
vu béo lanh theo Diéu 361 Bo luat dan sy 2005; khoan 3 Diéu 41 Nghi dinh
163/2006/ND — CP ngay 29 thang 12 nim 2006 cta Chinh pht vé giao dich bao
dam.

[3] Vé tinh 14i suat: Trong ndi dung hop dong vay giita cac duong su
khong co6 thoa thuan cu thé vé muc 13i suit. Chi G khai thoi gian dau thoa thuan
3%/thang, duoc mot thoi gian sau thda thuan lai 5%/ngay. Trong don dé nghi
ngay 22/12/2017; ban ty khai ngay 22/12/2017 cua chi Lé Thi Huong L cling
nhu tai phién toa phuc tham déu yéu cau tinh 13i suat theo quy dinh ciia phap
luat tinh tir ngdy 01/5/2016 1a thoi diém chi G, ba K khong thuc hién nghia vu
tra 13i dén ngay xét xtr can dugc chip nhan. Xét thay cac bén c6 thoa thuan veé
viéc tra 1ai nhung khong xac dinh 1o 1di sudt nén cin cir theo quyét dinh sb
2868/QD — NHNN, ngay 29/11/2010 ctia Thong dbc ngan hang nha nudc Viét
Nam quy dinh mirc 14i suat co ban 1a 9%/nam = 0,75%/thang. Toa an cap so
tham da ap dung ding quy dinh ctia nha nudc vé tinh 13i suat tuy nhién thoi
diém tinh 14i khdng chinh xac nén can duoc tinh lai cy thé nhu sau.

Tir ngay 01/5/2016 dén ngay 30/3/2018 1a 01 nam 10 thang 29 ngay (22
thang 29 ngay)

Pbi v6i s6 no cua chi G: 900.000.000d x 22 thang 29 ngay x 0,75% =
155.025.000d (Mot tram nam muoi ndm tri¢u khong tram hai muoi nam nghin
dong)

Dbi v6i s6 ng caa ba K: 300.000.000d x 22 thang 29 ngay x 0,75% =
51.675.000d (Nam muoi mt tridu sau trim bay muoi nim nghin déng)

Tir nhitng phan tich trén khong chp nhan don khang céo cta chi H. Sua
an so tham ctia Toa 4n nhan dan huyén PY vé i suat va 4n phi.

[4] Vé an phi: Chi Nguyén Thi H khong phai chiu 4n phi dan sy phiic

tham, do ban an b1 stra



Vi cdc lé trén;

QUYET PINH:

Can cir khoan 2 Diéu 308, Piéu 309 B luat TH tung dan sy;

Cin ct Didu 471, 474, 476, 361, 362, 363, 366, 367, 369 ciua B luat dan
su 2005; khoan 3 Diéu 41 Nghi dinh 163/2006/ND — CP ngay 29 thang 12 nim
2006 ctia Chinh phu vé giao dich bao dam; quyét dinh s6 2868/ND — NHNN
ngay 29/11/2010 ctua Thong déc Ngan hang Nha nudc:

1. Khong chap nhan khang cdo ciia ngudi ¢d quyén loi, nghia vu lién quan
chi Nguyén Thi H. Stra mot phan ban an so tham s6: 03/2018/DS - ST ngay
30/3/2018 cia Toa an nhan dan huyén PY, tinh Son La nhu sau:

Chép nhan yéu cau khoi kién cta chi Lé Thi Huong L. Budc chi BInh Thi
Huong G va ba Nguyén Thi K ¢6 trach nhiém tra cho chi Lé Thi Huong L cu thé
nhu sau:

Chij Pinh Thi Huong G c¢6 trach nhiém tra cho chi Lé Thi Huong L s6 tién
1.055.025.000d4 (Mot ty khong tram ndm muoi nam tri€u khong tram hai muoi
]am nghin doéng) trong d6 sb tién vay 1a 900.000.0000d (Chin trim triéu dong),
tién 1ai suat 1a 155.025.000d (Mot trim ndm muoi nam triéu khong tram hai
muoi 1am nghin dong);

Ba Nguyén Thi K ¢6 trach nhiém tra cho chi Lé Thi Huong L s6 tién
351.675.000d (Ba trim nim muoi mét tridu sdu trim bay muoi nam nghin
ddng), trong d6 tién vay 1a 300.000.000d (Ba tram triéu dong), 13i suat 1a
51.675.000d (Nam muoi mét triéu sau trim bay muoi nim nghin dong)

Thoi diém chi Lé Thi Huong L ¢6 don yéu cau thi hanh 4n ma chi PInh
Thi Huong G va ba Nguyén Thi K khong c6 kha ning tra no cho chi L thi chi
Nguyén Thi H ¢6 trach nhiém thyc hién nghia vu ctia nguodi bao 1anh tra cho chi
Lé Thi Huong L tong sb tién 1a 1.406.700.000 (Mot ty bon tram linh sau triéu
bay tram nghin dong)

Ké tir ngdy ngudi dugce thi hanh 4n c6 don yéu cau thi hanh an, nguoi phai
thi hanh an phai chiu 13i suat d6i v6i sd tién con phai thi hanh an theo mirc 13i
suit co ban do Ngan hang nha nudc quy dinh tuong tmg véi thoi gian chua thi
hanh an.

2. Vé an phi: Chi Pinh Thi Huong G phai chiu 4n phi dan su so tham 1a
43.650.000d (Bon muoi ba triéu sau trim nim muoi nghin dong); ba Nguyén
Thi K phai chiu 4n phi dan su so thim 1 17.583.000d (Mudi bay triéu nim trim
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tam muoi ba nghin dong) ndp tai Chi cuc thi hanh an dan su huyén PY.

Chj Nguyén Thi H khong phai chiu an phi dan sy phtic tham, duoc hoan
tra s6 tién 300.000d (hai trim nghin ddng) tam tng an phi phtc thaim d3 ndp
theo bién lai thu s 0000130 ngay 10/4/2018, tai Chi cuc thi hanh an dan su
huyén PY.

3. Cac quyét dinh khac cua ban an so thim vé an phi ddi véi chi Lé Thi
Huong L khong c6 khang cdo, khong bi khang nghi c6 hi€u luc phap luat thi
hanh ké tir ngay hét thoi han khang céo, khang nghi.

Ban 4n phuc thAm c6 hiéu lyc thi hanh ké tir ngdy tuyén an (ngay
13/8/2018).

“Trudng hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2
Luét thi hanh 4n dan sy thi ngudi dugc thi hanh an dan sy, ngudi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh 4n hodc bj cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9
Luat thi hanh an dan sy; thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai
Piéu 30 Luat Thi hanh an dan su”.

Noi nhin: T/M. HQI PONG XET XU PHUC THAM
- VKSND tinh Son La; THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén PY;

- Chi cuc THADS huyén PY;

- Cac duong su;
- Phong kiém tra nghiép vuy;
(daky)
Hoang Trung Thanh

- Luu ho so, an van.






