TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Doc 1ap — Tw do — Hanh phuc

Ban 4n sb: 872/2023/DS-PT

Ngély 28 - 12 - 2023

V/v: “Tranh chdp Poi lqi quyén sir dung ddt
cho o nho; Poi lai quyen s dung dat bi lan
chiém; boi lai quyén sur dung ddt cho muon
va yéu cau huy gidy chirng nhdn quyén sir
dung dit”.

, _ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéan Hpi dong xét xir phiic thim géom cé:
Thim phdn — Chii toa phién toa: Ong Lé Thanh Long
Cdc Tham phan: Ong Phan Ptrc Phuong
Ong Nguyén Vin Tiru
- Thu ky phién toa: Ong Nguyén Tan Duy Minh - Thu ky Toa 4n nhan dan
cap cao tai Thanh pho H6 Chi Minh.
- Pgi di¢gn Vign kiém sdt nhén dén cdp cao tai Thanh phé Ho Chi Minh
tham gia phién toa: Ong Nguyén Tan Thong - Kiém sat vién.

Ngay 28 thang 12 nam 2023 tai try s¢ Toa 4an nhan dan cip cao tai Thanh
phé HO Chi Minh mé phién toa xét xtr phuc tham truc tuyén cong khai vy an déan sy
thu ly sé 416/2023/TLPT-DS ngay 25 thang 7 nam 2023 vé viéc “Tranh chap Poi
lai quyen su dung dat cho ¢ nho; boi lai quyen sir dung dat bi lan chiém; Doi lai
quyén sir dung dat cho muon va yeu cau huy gidy ching nhan quyén st dung dat”.

Do Ban an dén sy so tham s6 22/2023/DS-ST ngay 12 thang 5 nim 2023 cia
Toa 4n nhan dan tinh S6¢ Trang bi khang cdo.

Theo Quyét dinh dwa vu 4n ra xét xir phiic tham s6 2756/2023/QDPT-DS
ngay 16 thang 10 nam 2023 gifra cic duong su:

- Nguyén don:

1. Phan Van B, sinh nam: 1958 (c6 mat);

2. Phan Thi D, sinh nam: 1965 (c6 mat);

Cung dia chi: Ap N, Xxa T, huyén T, tinh S6c¢ Trang.

- Bi don: Phan Thi N, sinh nam: 1961. Dia chi: Ap N, xa T, huyén T, tinh
So6c Trang (cd mat).

Nguoi bao vé quyén va loi ich hop phéap cua bi don: Luat su Nguyén Thanh
D, Van phong Luat su Thanh Liém - chi nhanh So6c¢ Trang, thuoc Poan Luét su tinh
So6c Trang (cd mat).

- Nguwoi co quyén loi, nghia vu lién quan:
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1. Phan Truong D1, sinh nam: 1988. Dia chi: Ap N, x@ T, huyén T, tinh Séc
Trang (vang mat).

2. Phan Thi Thay A, sinh nam: 1993. Dia chi: Ap N, xa T, huyén T, tinh S6¢
Trang (vang mat).

3. ,Hu}‘/nh Thi L1, sinh nam: 1925. Dia chi: Ap N, xa T, huyén T, tinh Soc
Trang (vang mat).

Nguoi dai dién theo ty quyén ctia ba Huynh Thi L1: Ba Phan Thi B1, sinh
nam: 1964. Dia chi: Ap N, xa T, huyén T, tinh Soc Trang (c6 mat).

4. Phan Thi B, sinh nam: 1951. Dia chi: Ap N, Xxa T, huyén T, tinh S6c¢ Trang
(cO6 mat).

L Uy ban nhan dan huyén T, tinh Séc Trang. Pia chi: Ap B, thi tran Tran

D¢, huyén T, tinh Séc Trang.

Nguoi dai dién theo uy quyén ciia Uy ban nhan dan huyén T: Ba Huynh
Minh N1 - Pho truong phong Tai nguyén va Moéi truong huyén T (vang mat).

6. Thach Tl}i Thuy O, sinh ndm: 1985. Dia chi: Ap Bung Luc, X T, huyén T,
tinh Soc Trang (vang mat).

7. Thach D1, sinh ndam: 1989. Dia chi: Ap Bung Liurc, x4 T, huyén T, tinh
Soc Trang (vang mat).

- Nguoi khang cao: Ba Phan Thi N va ba Huynh Thi L1.
NOI DUNG VU AN:

Trong don khoi kién dé ngay 04/9/2020, cdc loi khai trong qud trinh 16 tung
va tai phién toa so' tham, nguoi dai dién theo uy quyén cua dong nguyén don Phan
Van B va Phan Thi D la éng Tran Van Thach trinh bay:

Phan dét c6 dién tich 32.500m?, thudc thira s6 95, t& ban d6 s6 08 (hién nay
1a thura s6 62, to ban dd sd 06), toa lac Ap N, xa T, huyén T, tinh S6c Trang, co
ngudn gbc 13 ctia 6ng B va anh trai 12 ong Phan Vian N1 ty khai pha vao nam 1975.
Sau d6 Nha nudc c¢6 chi truong vo tap doan, ba Pén 1a ngudi truc tiép canh tac
phan dit trén, sau khi x6a bo tap doan thi Nha nuéc cap lai cho 6ng N1, dng B,
nhung lac d6 6ng N1 bi bénh tdm than khong du sirc khoe dé canh tic, nén em trai
la Phan Van B ding ra nhan lai toan bd phan dat trén dé canh tac va nudi 6ng N1
(Ong N1 ¢6 vo tén 1a Thai Thi Mong T1, ba T1 di qua doi nam 1985 khi con song
thi 6ng N1 va ba T1 khdong c6 con chung). Khi 6ng B canh tac dén nam 1998 thi
ong xin cap gidy chimg nhan quyén sir dung dat va hién nay 6ng B da dugc Uy ban
nhan dan huyén Long Pht (nay 13 huyén T) cip gidy ching nhan quyén st dung dat
ngay 27 thang 4 nam 1998.

Vao nam 2019 dng B va ba D ¢6 1am hgp dong cho ba Phan Thi N mugn 01
phan dat c6 chiéu ngang 05m x chiéu dai 10m, tong dién tich 1a 50m? (theo do dac
thuc té 1a 64m2) thudc 01 phén dat thira s6 95, to ban do s6 08 (hién nay 1a thira so
62, to ban d6 s6 06), toa lac Ap N, x& T, huyén T, tinh S6c Trang. Noi dung la 6ng
B v&i ba D cho ba N1 mugn phan dat trén cat nha & véi thoi han 1a 30 nam, trong
thoi han 30 nam tir thang 10/2019 dén thang 10/2049 ba N1 khong dugc ban hay
cho ai, néu khong & nira thi d& nha di. Sau khi muon nén nha thi ba N1 dén cét nha
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& 01 thoi gian thi vao nim 2020 ba N1 dung cot tru d4 cidm xung quanh dat bao
chiém thém cua 6ng B, ba D 01 phan dat c6 chiéu ngang 07m x chiéu 20m, tong
dién tich 140m? (theo do dac thuc té 1a 138,1m?), thuoc 01 phan dét thira s6 95, to
ban dd s6 08 (hién nay la thtra s6 62, to ban d6 sb 00), toa lac Ap N, xa T, huyén T,
tinh Soc Trang.

Theo don khéi kién thi 6ng B, ba D yéu cau ba Phan Thi N phai thao d&, di
doi nha tra lai cho 6ng B, ba D phan dat c6 chiéu ngang 05m x chiéu dai 10m, tong
dién tich 1a 50m? va yéu cau ba N1 phai di doi cc cot tru dd da cdm dé tra lai cho
6ng B, ba D phan dat di 14n chiém c6 chiéu ngang 07m x chiéu 20m, tong dién tich
140m2, hai phan dat nay déu thudc 01 phan dat thira s6 95, to ban d6 s6 08 (hién
nay 1a thira s6 62, t& ban d6 sb 06), toa lac Ap N, xa T, huyén T, tinh Soc Trang,
nhung qua do dac thuc té thi dng B, ba D xin thay ddi, bd sung yéu cau khai kién 1a
yéu cau:

+ Budc ba Phan Thi N va ba Huynh Thi L1 phai thao d&, di doi nha tra lai
cho dng B, ba D phan dat c6 chidu ngang 05m x chiéu dai 10m, tong dién tich 1a
50m? (theo do dac thuc t€ 1a 64m?), thudc 01 phan dét thira s6 95, to ban do so 08
(hién nay 1a thtra s6 62, to ban d6 sd 06), toa lac Ap N, xa T, huyén T, tinh Soc
Trang.

+ Budc ba Phan Thi N va ba Huynh Thi L1 di doi cac cot tru d4 da cam dé
tra lai cho 6ng B, ba D phan dét da 14n chiém c6 chiéu ngang 07m x chiéu 20m,
téng dién tich 140m? (theo do dac thuc té 1a 138,1m?), thudc 01 phﬁn dét thua sb
95, to ban d6 s6 08 (hién nay 1a thira s6 62, to ban d6 sd 06), toa lac Ap N, x4 T,
huyén T, tinh Sé¢ Trang.

i Péi vai yéu cau cua ba Huynh Thi L1 thi 6ng B vaba D c6 ¥ kién nhu sau:
Ong B va ba D khong thong nhat theo yéu cau cua ba L1, vé viéc:

+ Yéu ciu 6ng Phan Vin B va ba Phan Thi D phai tra lai cho ba L1 phan dat
c6 dién tich theo do dac thuc té 12 706,5m?2, 1a 01 phén trong thira dét sb 95, to ban
d6 s6 08 (hién nay 1a thira s6 62, to ban dd s6 06), toa lac Ap N, x& T, huyén Long
Pha (nay la huyén T), tinh Séc Trang.

+ Yéu cau huy gidy chimg nhan quyén str dung dt sd M 123293, do Uy ban
nhan dan huyén Long Phu (nay la huyén T), tinh Soc Trang cap cho 6ng Phan Van
B vao ngay 27 thang 4 ndm 1998.

Vi ‘phe*m dat nay do 6ng B tu khai pha. Nha nu¢e cling da cap gidy chimg
nhan quyeén st dung dat cho 6ng B.

Vi tu cach la nguoi dai dién cho 6ng Duy thi y kién cta o6ng Duy théng
nhat theo yéu cau khai kién ciia 0ng B va ba D.

Tai to twong trinh ngay 22/11/2020, cdc loi khai trong qua trinh 16 tung va
tai phién toa so tham, bi don la ba Phan Thi N trinh bay:

Nguér} gbc phan dét dang tranh chap gitra ba N1, ba L1 véi 6ng B, ba D
thudc thira s6 95, t0 ban do s6 08 (thira mai 1a thira s6 62, t& ban do s{) 06), toa lac
Ap N, x8 T, huyén Long Phi (Nay la huyén T), tinh So¢ Trang c6 nguon goc 1a ctia
me rudt ba N1 la ba Huynh Thi L1 ty khai pha tir nam 1973, khai phé khoang
30.000m?. Sau khi khai pha ba L1 canh tic dén ndm 1987 thi ba L1 hop dong cho
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6ng B muon 01 phan dat khoang 30.000m? dé canh tac. Phan con lai thi ba L1 cat
nha &. Nam 2018 thi me ba N1 lam hop dong ting cho ba N1 01 phan dat co dién
tich 50m? (ngang 05m x dai 10m), hop dong c6 1am gidy tay, dén nam 2019 thi ba
N1 dén phan dat trén cat nha dé ¢, ba N1 cit nha & mot thoi gian dén nam 2020 thi
me ba N1 hop dong chuyén nhuong cho vo chong ba Thach Thi Thay O va éng
Thach D1 14 chau ngoai va chau ré ctia ba L1 01 phan dt ndm cdp nha ba N1 dang
& chiéu ngang 07m x dai 20m, tong dién tich 1a 140m?, vdi gia thoa thuan bang tién
1a 10.000.000 dong, hop dong lam bang gidy tay, do ba N1 1ap va ky dum ba O, ba
N1 thtra nhan ba c6 dung tru da cam ranh, khi ba N1 ra cam ranh dum ba L1 thi
6ng B, ba D phat don khoi kién ba N1 néi ba muon dat, chiém dat ciia 6ng B, ba D.

Nay ba N1 khong dong y theo yéu cau ctia dng B va ba D, vi phan dat hién
nay ba dang cit nha ¢ 1 ctia me rudt ba 1a ba Huynh Thi L1 hop dong ting cho ba,
con phan dat co chiéu ngang 07m x chiéu 20m, tong dién tich 140m? (theo do dac
thuc té 1a 138,1m?) thi ba N1 khong c6 14n chiém. Phan dat nay 1a do me ba N1 1a
ba Huynh Thi L1 hop ddng chuyén nhuong cho ba O va 6ng D, giita ba L1 véi ba
0, dng D chua cé thuc hién hop ddng chuyén nhuong, ba O va 6ng D khong co
nhan dét va cling kh()ng c6 giao tién cho ba L1.

Tai don yéu cau déc lap ngay 30/11/2020, cdc loi khai trong qua trinh 16
tung va tai phién toa so tham, nguwoi dai dién theo ity quyén ciia ngwoi cé quyén loi,
nghia vu lién quan ba Huynh Thi L1 la ba Phan Thi B1 trinh bay:

Ngudn gdc phan dat dang tranh chap giita ba L1, ba N1 véi 6ng B, ba D
thudc thira s0 95, to ban d6 sb 08 (thira méi 1a thira s6 62, to ban do sb 06), toa lac
Ap N, xa T, huyén Long Phu (nay la huyén T), tinh So6¢ Trang 1a cua ba Huynh Thi
L1 tu khai pha tir nam 1973, khai pha khoang 30. 000m?. Sau khi khai pha ba L1
canh tac dén nam 1987 thi ba L1 hop dong cho 6ng B muon 01 phan dat khoang
30.000m? d¢ canh tac, viéc cho muon chi bang 15i néi, hai bén khong c6 lam giay
td gi. Phan con lai thi ba L1 cit nha ¢. Nam 2018 thi ba L1 hop dong tang cho lai
con gai rudt 1a ba Phan Thi N 01 phan dit c6 dién tich 50m? (ngang 05m x dai
10m), hop dong c6 1am glay tay, dén nam 2019 thi ba Phan Thi N den phan dt trén
cat nha dé g, con phan dat co chiéu ngang 07m x chiéu dai 20m, tong dién tich 1a
140m2, phan dat ndy nam cip nha ba N1 dang &, phan dat nay do ba L1 hop dong
chuyén nhuong cho 6ng Thach D1 va ba Thach Thi Thay O ngay 16/6/2020, véi
gi4 thoa thuan 13 10.000.000 dong, hop dong bang 10i néi. Ba Bén khong biét 1y do
gi ma 6ng B, ba D khai kién ba N1. Theo don yéu cau doc 1ap thi ba Huynh Thi L1
yéu cau 6ng Phan Vian B va ba Phan Thi D phai tra lai cho ba L1 phan dat c6 dién
tich 1a 15. OOOm2 va phan dét co dién tich la 2. 500m? , ca 02 phan dat déu thudc 01
phan thira s6 95, t& ban dd s6 08 (thira méi 14 thira s6 62, to ban do sd 06), toa lac
ApN,xaT, huyén Long Phu (Nay 1a huyén T), tinh S6¢ Trang va yéu cau huy gidy
ching nhan quyén sir dung dat s6 M 123293, do Uy ban nhan dan huyén Long Pha
(Nay la huyén T), tinh Séc Trang cap cho 6ng Phan Vin B vao ngay 27 thang 4
nam 1998.

Nay ba Huynh Thi L1 xin rat 01 phan yéu cau doc lap doi voi yéu cau ong
Phan Van B va ba Phan Thi D phai tra lai cho ba L1 phan dat c6 dién tich la
15.000m? thudc 01 phan thira s6 95, t& ban do s6 08 (thira moéi 1a thira s6 62, t ban
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d6 s6 06), toa lac Ap N, x4 T, huyén Long Pht (Nay 1a huyén T), tinh S6c Trang va
xin thay d6i, bo sung 01 phan yéu cau doc 1ap 1a yéu cau:

+ Yéu cau 6ng Phan Vin B va ba Phan Thi D phai tra lai cho ba L1 phan dat
c6 dién tich theo do dac thuc té 1a 706,5m?, 1a 01 phﬁn trong thira dét sb 95, to ban
d6 s6 08 (hién nay 1a thira s6 62, to ban do s6 06), toa lac Ap N, x& T, huyén Long
Phi (Nay la huyén T), tinh S6¢ Trang.

+ Yéu cau huy gidy chimg nhan quyén sir dung dat sd M 123293, do Uy ban
nhan dan huyén Long Phu (Nay 1a huyén T), tinh S6c Trang cap cho 6ng Phan Vian
B vao ngay 27 thang 4 nam 1998.

Tai bién ban ldy loi khai ngay 14 thang 3 nam 2022, cac loi khai trong qud
trinh t6 tung va tai phién toa so' tham, ngueoi c6 quyén loi, nghia vy lién quan 1a ba
Phan Thi P trinh bay:

Ba Phan Thi D khong biét phan dat hién nay dang tranh chap gitra ong B, ba
D véi ba N1 va ba L1 1a thudc thira dat s may, ba Pén chi biét ngudn gbc cua phan
dat dang tranh chap hién nay giita dng B, ba D véi ba N1 va ba L1 c6 ngudn gbc 1a
cta 6ong Phan Van N1 va 0ng Phan Van B cung nhau khai pha (Hién nay, 6ng N1
da qua doi, nhung khong nhé 1a ndm nao chi nhé 1a qua doi cach nay khoang 6 -7
nam, 6ng N1 1a con trai rudt cua ba Huynh Thi L1, 1a em rudt cta ba Pén cling la
anh rudt ctia ong Phan Vin B, ba Phan Thi N va 1 anh chdng cua ba Phan Thi D).
Sau d6 Nha nudc c¢6 chu truong vo tap doan, ba Pén 1a nguoi truc tiép canh tac
phan dat trén, sau khi x6a bo tap doan thi Nha nudc cap lai cho 6ng N1, éng B,
nhung ltc d6 dng N1 bi bénh tAm than khéng du strc khoe dé canh tac, nén em trai
la Phan Vian B dung ra nhan lai toan bo phan dét trén dé canh tac va nuoi ong N1.
Ba Den c6 nghe 0ng B ndi la 6ng B da dugc cap glay ching nhén quyen st dung
dat roi, nhung ba Pén khong biét cu thé 1a thira dat s6 may, to ban d6 s6 miy. Ba
Pén chi nghe ba D néi lai 1a ba D hop dong cho ba N1 muon dit cit nha &, con noi
dung cu thé nhu thé nao thi ba Pén khong biét r5. Nay ba Dén khong ¢ yéu cau gi
trong vu an nay, tly t0a an giai quyét theo quy dinh ctia phap lut.

Tai bien ban ldy 1oi khai ngay 31/01/2023, cdc 1oi khai trong qud trinh to
tung, nguoi co quyén loi, nghia vu lién quan la ba Thach Thi Thuy O va ong Thach
D1 trinh bay:

Ba Thach Thi Thay O la con gai rudt ctia ba N1, chau ngoai cta ba L1, dng
Thach D1 1a con ré cua ba N1, vao thang 6/2020 ba L1 (ngoai) c6 kéu vo chong
6ng D, ba O mua dat, ba dé lai mot phan dét c6 chiéu ngang 07m x chiéu dai 20m
v6i gia 10.000.000 dong, nén vo chong ba O, dng D ddng ¥ mua, kéu ngoai 1a ba
L1 cam ranh di rdi tra tién cho. Sau d6, ba L1 kéu ba N1 ra cim ranh do dac thi
phat sinh tranh chap véi 6ng B, ba D, viéc mua ban thong qua dién thoai chir khong
c6 lam gidy to gi v6i nhau, khi nghe ba N1 véi 6ng B, ba L1 c6 tranh chap thi vo
chong ba O, 0ng D khong mua, hai bén cham dut viéc mua ban, chua nhan dat va
chua giao tién véi nhau, vu viéc tranh chip gitta 6ng B, ba D véi ba L1, ba N1
khong ¢6 lién quan gi dén 6ng D, ba O, nén 6ng D, ba O khong ¢ yéu cau gi, Toa
an ctr giai quyét theo qui dinh cua phap luat.

Tai véin ban s6 85, ngay 26/7/2021 thi nguwoi c6 quyén loi, nghia vu lién quan
la Uy ban nhan ddn huyén T, tinh Séc Trdang cé y kién:
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Hb so cap gidy tén Phan Ngoc B2 1a cp theo: Ban do do dac nim 1993-
1996; S6 muyc ké thira 95, dién tich: 32.500 m?% Pon ding ky QSD dat va don Xin
didu chinh chit 16t “Ngoc” thanh “Van” ngay 11/3/1998; xac nhan cia x3 ngay
15/4/1998.

~ Ngay 27/4/1998 UBND huyén Long Phii (Nay 1a huyén T) cap gidy CNQSD
dat M 123 293 cho Phan‘ Vin B (cap thtra 95, dién tich 32.500 m? dat nudi tom
(NTTS) trén co s6 Ban d6 do dac ndm 1993 - 1996 6ng Phan Van B ( Phan Ngoc
B2) dang truc canh, so Muyc ké trang s0 39 ghi: Phan Ngoc B2. Xa Trung binh
duyét don dang ky, chinh t€n thanh Phan Van B; Pat c¢6 nguén goc: dat goc. Vi
vay, viéc ba L1 yéu cau huy giay chimg nhan quyén sir dung dat cia 6ng Phan Van
B 1a khong c6 co sé.

Tai Ban an dan sy so tham s6 22/2023/DS-ST ngay 12 thang 5 nam 2023
cua Toa an nhdn ddn tinh Soc Trang da quyét dinh:

Can ctr vao khoan 3, 9 Diéu 26, Diéu 34, diém a khoan 1 Piéu 35, Piéu 37,
khoan 1 Diéu 144, biéu 147, Piéu 157, biéu 158, DPiéu 165, Piéu 166, khoan 1
Dlgu 228, khoan 1, 2 Diéu 244, biéu 271 va Diéu 273 ctia Bo luat T6 tung dan su;
bicu 1‘66 cua BO lu;gtt dan su nam 2015; Diéu 166, Biéu 203 cua Luat dat dai; ‘Diéu
59, Diéu 193 Luat to tung hanh chinh; Diu 17 Luat phivaLé phi; khoan 2 bi€u 26
Nghi quyét s6: 326/2016/UBTVQH14 ngay 30/12/2016 cua Quoc hoi quy dinh vé
muc thu, mién, gidm, thu, ndp, quan ly va sir dung an phi va 1€ phi Toa an; Diéu 26
cua Luat Thi hanh an dan su.

Tuyén xu:

1. Chap nhan yéu cau khoi kién cta 6ng Phan Vian B va ba Phan Thi D.

Budc ba Phan Thi N va ba Huynh Thi L1 phai cung ¢6 trach nhiém lién déi
tra lai cho 6ng Phan Van B va ba Phan Thi D 02 phan dat gom:

* Phan dit tha nhit co t cin nhu sau:

+ Huéng Pong giap phan con lai cua thira dat s6 95 (62) (phan dat con lai
cta 6ng Phan Van B va ba Phan Thi D) ¢6 s6 do 9,57m + 10,10m.

+ Hudng Tay gidp phan nha dang tranh chip thudc thira sé 95 (62) ¢6 s6 do
12,85m + 7,23m.

+ Hudng Nam giap bo kénh cong kénh c6 s do 7,14m.
+ Hudng Bic giap phan dat con lai cua thira dat s6 95 (62) ¢6 s6 do 7.00m.

Tong dién tich 1a 138,1m? thudc 01 phan dét thira s6 95 (62), to ban do s6 08
(hién nay la th}”ra s0 62, to ban do so6 06), toa lac Ap N, xa T, huyén T, tinh Soc
Trang (c6 so do kém theo).

* Phan dit tha hai co t cin nhu sau:

+ Hudng Dong giap phan dat dang tranh chap thudc thira dat s6 95 (62) ¢6 s6
do 20,08m.

+ Hudng Tay giap phan dat con lai cua thira dat s6 95 (62) (phan dét con lai
cta 6ng Phan Van B va ba Phan Thi D) ¢6 s6 do 6,89m + 1,23m + 6,07m.

+ Hudng Nam giap bo kénh cng kénh c6 s6 do 5,58m.
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+ Hudng Bic giap phan dat con lai cia thira dat s6 95 (62) c6 s6 do 4,34m + 1,23m.

Tong dién tich 64m? cung toan b cong trinh kién tric ¢ trén dét, thudc 01
phan dat thira s6 95, to ban d6 s6 08 (hién nay la thira s6 62, to ban do so 06), toa
lac Ap N, x& T, huyén T, tinh Soc¢ Trang (c6 so d0 kém theo).

Budc 6ng Phan Vian B va ba Phan Thi D phai cung ¢6 trach nhiém tra gia tri
cin nha va cac cong trinh kién tric kém theo cho Phan Thi N theo két qua tham
dinh, dinh gia ngay 27/01/2021 1a 96.225.194 d6ng (chin muoi sau triéu hai trim
hai mwoi lam nghin mét trim chin muoi bon ddng).

Ngay sau khi 6ng Phan Van B va ba Phan Thi D thanh todn xong cho ba
Phan Thi N s tién theo két qua dinh gia thi 6ng Phan Vian B va ba Phan Thi D ¢6
toan quyén so hiru, sir dung, dinh doan, quan 1y cin nha ba N1 xdy dung trén dat
6ng B (c6 so dd kém theo). Budc ba Phan Thi Nhién c6 nghia vu di doi cac tai san,
vét dung trong nha dé giao nha lai cho 6ng B, ba D.

2. Khong chép nhan 01 phan yéu cau doc lap ctia ba Huynh Thi L1 vé viéc:
Yéu cau 6ng Phan Vin B va ba Phan Thi D phai tra lai cho ba L1 phan dét c6 dién
tich theo do dac thuc té 1a 706,5m?, 1a 01 phan trong thira dat s6 95, to ban do sb 08
(hién nay 1a thtra s6 62, to ban d6 s6 06), toa lac ApN, xaT, huyén Long Phu (nay
1a huyén T), tinh Soc Trang va Y&u cau huy gidy chimg nhan quyén st dung dat sb
M 123293, do Uy ban nhan dan huyén Long Pha (nay 1a huyén T), tinh Séc Tring
cap cho 6ng Phan Vian B vao ngay 27 thang 4 ndm 1998.

3. Pinh chi 01 phan yéu cau doc lap cia ba Huynh Lau vé viéc yéu cau ong
Phan Van B va ba Phan Thi D phai hoan tra lai phﬁn dat co dién tich 1a 15.000m? 1a
01 phan trong thira dat s6 95, to ban dd s6 08 (hién nay la thira s6 62, to ban do sd
06), toa lac Ap N, X T, huyén Long Phu (nay la huyén T), tinh S6c Tring.

Ngoai ra ban an so thdm con tuyén vé chi phi xem x¢ét, thAm dinh, dinh gia
tai san, an phi va quyén khang cdo theo quy dinh phap luat.

Ngay 25/5/2023, bi don ba Phan Thi N khang cdo toan bd ban an so tham.
Yéu ciu cap phuc thim sira ban an so tham, khong chap nhan yéu cau khai kién
cua nguyén don.

Ngay 25/5/2023, nguoi co quyen loi va nghia vu lién quan ba Huynh Thi L1,
khang cao toan bd ban an so thim. Yéu cau cip phuc tham stra ban an so tham,
khong chip nhan yéu cau khai kién cia nguyén don; chap nhan yéu cau doc 1ap cia
ba L1.

_Tai phién toa phuc tham, ba Huynh Thi L1 va ba Phan Thi N van giit nguyén
yéu cau khang cao.

Luat su bao v¢ quyen va loi ich hop phap ctia bi don cho rang ngudn goc dat
tranh chap thudc quyen sir dung cua ba L1, vi ba L1 khai pha tr ndm 1973. Sau khi
khai pha ba L1 cat nha ¢ tir d6 cho dén nay nén UBND cap gidy chimg nhan quyen
str dung dat cho 6ng B 1a khong dung d6i twong. Do d6, luat su de nghi Hoi dong
xét xir chap nhan yéu cau khang céo cta bj don ciing nhu yéu cau doc 1ap cia ba
Huynh Thi L1.

Pai dién Vién kiem sdt nhéin dan cép cao tai Thanh phé Ho6 Chi Minh phat

bieu nhw sau:
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Vé tb tung: Ho1 déng x€t xr va cac duong su déu thyc hién ding quy dinh
cua B0 luat t6 tung dan su.

Vé n6i dung: Tir nhimg phan tich trén xét thay Toa an cép so thdm da xem
xét toan dién, danh gia day du céc chimg ct va quyét dinh phu hop véi quy dinh
cua phap luat. Cac du:Ong su khang cao nhung khong cung cap chimg cir moi lam
thay d6i ndi dung giai quyét vu an, nén khong c6 co s dé chip nhan. Do d6 dé
nghi Hoi dong xét xtr phiic tham khong chap nhan khang cao ctiia ba Huynh Thi L1
va ba Phan Thi N va giir nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctu céc tai liéu c6 trong hd so vu an da duogc tham tra tai
phién toa va can cur vao két qua tranh tung tai phién toa, Hoi dong xét xir nhan
dinh:

[1] Vétd tung:

Pon khang cdo cua bi don ba Phan Thi N, ngubi co q}lyén loi nghia vu lién
quan ba Huynh Thi L1 ndp trong thoi han nén du diéu kién dé thu ly phic tham.

Céc duong su da duoc tridu tap hop 18 tham gia phién toa phuc thim dén lan
thtr 2, tuy nhién tai phién toa ving mit mot sé ngudi c6 quyén loi nghia vu lién
quan. Can ctr khoan 3 Piéu 296 Bo luat t6 tung dan sy nim 2015, Toa an tién hanh
xét xir vang mit cac duong su.

[2] V& noi dung'

[2.1] V& nguon gbc dat tranh chap dién tich 706, 5m? thudc 1 phan thira sd
95, to ban d6 s6 08 (nay 1a thira 62, to ban do sd 06), toa lac tai Ap N, xa T, huyén
T, tinh S6c¢ Trang:

Nguyén don khéi kién yéu cau budc ba Phan Thi N va ba Huynh Thi L1 phai
tra lai 2 phan dat (phan thir nhat dién tich 138,1m?2, phan thir 2 dién tich 64m?) cling
thira s6 95, to ban d6 s6 08 (nay 1a thtra 62, to ban dd sb 06), toa lac tai Ap N, xa T,
huyén T, tinh Sé¢ Trang.

Nguoi ¢6 quyén lgi nghia vy lién quan ba Huynh Thi L1 ¢6 yéu cau doc lap
byc}c nguyén don tra cho ba dié\n t@ch 706,5m? thudc 1 phan thira s6 95, to ban do
s0 08 (nay la thtra 62, t& ban do s6 06), toa lac tai Ap N, xa T, huyén T, tinh Soc
Trang.

Hoi dong xét xur xét thiy: Nguyén don 6ng B cho rang dién tich tranh chap
c¢6 ngudn goc do 6ng N1 va 6ng khai pha vao nam 1975. Do 6ng N1 bi tim than
nén O6ng dirng ra nhan lai toan bd dat dé canh tac. Pén nam 1998 ong tién hanh ké
khai ding ky va duogc cap gidy chung nhan quyén sir dung dat vao ngay 27/4/1998
dién tich 32.500m? dat nudi trong thuy san.

Ngudi co quyen loi nghia vy lién quan ba Huynh Thi L1 thi cho rang dién
tich dat dang tranh chap c6 nguon goc do ba va 6ng N1 khai pha. Sau khi khai pha
thi ba canh tac dén nam 1987 thi cho con trai 1 6ng Phan Vian B muon mot phan
dat khoang 30.000m? dé canh tac. Phan con lai 700m? 1a dat giong ba da cat nha o
tir ndm 1973 dén nay.
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Xét thay, 101 khai ctia cac bén co sy mau thuin vé ngudn gdoc dat tranh chép.
Tuy nhién tai don khoi kién ngay 04/9/2020 6ng B thira nhan dién tich dat
32.500m? dat do me rudt 1a ba Huynh Thi L1 cho vao ndm 1987 c¢6 6ng Dinh Btru
L2 lam ching xac nhan; tai Bién ban hoa giai ngay 27/8/2020 ba Phan Thi Dung
(vo 6ng B) ciing thira nhan “phdn dat tranh chdp cia me chong t0i 1& Hupnh Thi
L1 cho chong téi la Phan Van B”. Ong Pinh Biru L2 ciing xac dinh phan dat tranh
chap 14 ctia ba Huynh Thi L1 cho lai con trai va con dau. Hay theo 10i khai ctia ba
Phan Thi B1 (con gai ba L1) ciing xac nhan nguén gbc dat 1a cua ba Huynh Thi L1
khai pha tir nam 1973. Toa 4n so tham c6 xac minh tai UBND huyén T vé viée cap
GCNQSDD cho 6ng B. Tuy nhién, theo ho SO cap glay cua 0ng B thi Uy ban chi
cin cr vao S6 muc ké, don diang ky quyen str dung dat, ban do do dac dé cap gidy
cho dng B, khong thé hién duoc ngudn dat do dng B khai pha. Nhu vay, Toa an so
thAm xac minh thu thap ching cir khong day du vé ngudn gbc dat nhung lai nhan
dinh dét tranh chap c6 ngudn gbc ciia 6ng B, dng N1 khai pha 1a chua du co s6.

Ngoai ra, Toa an so thAm con can ¢ vao 10i khai ctia caa ba Phan Thi P
(con géi ba L1) va 6ng Phan Vin T2 (con trai ba L1) xac dinh nguon goc dét do
ong N1, ong B khai ph4a, sau d6 dua vo6 tap doan thi ba Ben 13 nguoi truc tiép canh
tac phan dat trén. Sau khi x6a bo tap doan thi Nha nudc cip lai cho dng N1, 6ng B.
Tuy nhién, cap so tham khong 1am rd dién tich dat trén c6 vo tap doan hay khong?
Va sau khi Tap doan tan rd thi cdp lai cho dng B khong? Vi tai cong van sd
85/PTNMT ngay 26/7/2021 Phong Tai nguyen va Moi truong cling chi tra 101
ngudn goc dat: Pat gbc. Trong hd so ngoai 16i khai ctia nhitng ngudi 1am ching
trén thi khong co tai liéu, ching ctr nao khac thé hién viéc tap doan tra lai dat cho
ong B.

Mit khac, ong Phan Van T2, ba Phan Thi B, ba Phan Thi B1 déu 1a con cua
ba L1, ho ¢ nhitng 16i khai mau thudn nhau nhung Tda an so tham lai chi st dung
10 khai cta ba Phan Thi B, 6ng Phan Vin T2 dé nhan xét danh gia ngudn goc dat
do Ong B, 6ng N1 khai pha la khong khach quan, khong dam bao theo quy dinh tai
Diéu 93 Bo luat td tung dan su.

[2.2] V& qua trinh str dung dét tranh chip:

Ba L1 cho rang ba chi cho 6ng B mugn dién tich hon 30. OOOm ong B dang
quan ly sir dung nudi trong thity san, con phan dat 706,5m? 1a dat giong ba cit nha
sit dyng tir nim 1975 dén nay. Theo Bién ban xem xét thim dinh tai chd ngay
27/01/2021 thé hién trén dat tranh chip c6 cin nha cua ba Huynh Thi L1 dién tich
31.955m? nhung cap so tham chua lam rd ba L1 cit nha sir dung tir thoi gian nao?
Phan dat gidong dién tich 706,5m? ba L1 trinh bay do ba quan 1y sir dung tir nim
1975 ciing chua dugc 1am r6? Tda 4n so tham chua tién hanh x4c minh tai co quan
c6 tham quyén vé qua trinh su dung dién tich tranh chép nhu thé nao? Can xéc
minh xem c6 ding phan dat tranh chap gom phan nudi trong thuy san va phan dat
gidng nhu ba L1 trinh bay khong? Néu c6 thi phan dat gidng co phai loai dat NTTS
dugc thé hién trong GCNQSDD cip cho 6ng B khong?

[2.3] Do Toa 4n céap so thim chua thu thap day du ching cr vé ngudn goc va
qua trinh str dung dat, chua cho do6i chat lam rd nhiing mau thuan trong 161 khai cua
cac bén duong sy, nguoi lam ching nén chua du co s& dé chap nhan hay khong
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chap nhan yéu cau khéi kién ctia nguyén don hay yéu cau ddc 1ap cua nguodi co
quyén lgi nghia vu lién quan.

Xét thay, cac van dé ma tod an cdp so tham vi pham, tod an cap phtc tham
khong thé bo sung khic phuc tai phién toa dugc. Pé dam bao quyén va loi ich cua
cac duong sy can chap nhan mot phan khang cao cua ba Phan ThiN, ba Huynh Thi
L1, huy toan bd ban an so tham, chuyen hd so vé cho toa an cap so' thAm xét xtr lai
theo thu tuc chung.

[3] Do ban an so tham bi huy nén cac duong su khang co khong phai chiu
an phi dan su phtic tham theo quy dinh tai khoan 3 Diéu 148 Bo luat t6 tung dan su.
An phi dén sy so thdm va céc chi phi t0 tung khac s& duoc xac dinh lai khi
gidi quyét so tham lai vu an.
Vi cdc [é trén,
QUYET PINH
Can ct khoan 3 Piéu 308; Khoan 3 Piéu 148 Bo luat té tung dan su.

1. Chép nhan mot phan yéu cau khang cdo cua bi don ba Phan Thi N va
nguoi cé quyén lgi nghia vu lién quan ba Huynh Thi L1.

Huy toan bd ban an dan su so tham s6 22/2023/DS-ST ngay 12 thang 5 nim
2023 cta Toa an nhan dan tinh Soc Trang.

Chuyén toan b hod so vé cho Toa an nhan dan tinh Séc Tring giai quyét lai
theo thu tuc chung.

2. An phi:

+ V& 4n phi phuc tham: Ba Phan Thi N va ba Huynh Thi L1 khong phai chiu
an phi phtc tham. Hoan trd lai cho ba Phan Thi N 300.000 dong tam tmg &n phi
phuc thdm da ndp theo bién lai thu s6 0009363 ngay 30/5/2023 cua Cuc Thi hanh
an dan sy tinh Soc Trang.

+ V& 4n phi dan su so tham va céc chi phi tb tung khac s€ dugc xac dinh lai
khi giai quyét so tham lai vy an.

3. Ban 4n phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: , T.M HOI PONG XET XU PHUC THAM
- Toa 4n nhén dén t6i cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSNDCC tai TP. H6 Chi Minh;

- TAND tinh Sé6c Trang;

- VKSND tinh Soc Trang;

- Cuc THADS tinh Séc Trang;

- Nguyén don (2);

- Bi don (1);

- NLQ (7); Lé Thanh Long

- Luu VP (6); HS (2); T 23 (BA36).
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