TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Poc 1ap — Tw do — Hanh phic

Ban an sb: 202/2018/DS-PT
Ngay 07 - 8 - 2018
V/V Tranh chép di san thira ké.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir phiic tham gom co:
Tham phén - Chii toa phién toa: ~ Ba Huynh Thanh Duyén;
Cdc tham phdn: Ong Do DPinh Thanh;

Ba Tran Thi Thu Thuy.

- Thu ky phién toa: Ba HO Digu Thay — Thu ky Toa 4n nhan dan cap cao
tai Thanh pho H6 Chi Minh.

- Pagi di¢n Vién kiém sdt nhin din cap cao tai Thanh pho Ho6 Chi Minh
tham gia phién toa: Ong Vii Thanh Son - Kiém sat vién cao cap.

~Ngay 07 thang 8 ndm 2018, tai tru s¢ Toa én nhan dén cap cao tai Thanh
phdé HO6 Chi Minh, xét xir phuc tham céng‘ khai vu ép dan su thu ,1}'/ sO
54/2018/TLPT-DS ngay 20 thang 3 nam 2018 v& “Tranh chap di san thira ke”.

Do Ban 4an dan su so tham s6 11/2017/DS-ST ngay 27 thang 9 nam 2017
cua Toa an nhan dan tinh Tay Ninh bi khang céo.

Theo Quyét dinh dua vu an ra xét xtr phiic tham s 591/2018/QD-PT ngay
04 thang 5 nam 2018 gitra cac duong su:

- Nguyén don:

1. Ba Tran Thi Phuong Th, sinh nim 1962. (c6 mit)

Dia chi: s6 nha 262, t 4, ap B, x& Th, huyén G, tinh Tay Ninh.
2. Ba Tran Thi Kiéu H, sinh nim 1964. (ving mit)

Dia chi: s6 nha 308, t6 12, 4p B, xa Th, huyén G, tinh Tay Ninh.
- Bj don: Ong Tran Duy Kh, sinh nam 1952.

Pia chi: t6 20, 4p B, x4 Th, huyén G, tinh Ty Ninh.

Nguoi dai dién hop phdp cia bi don: Ong Nguyén Duy H1, sinh nim
1965. (c6 mat)
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Dia chi: s6 140 duong Ng, khu phd 6, Phuong 4, thanh phd T, tinh Tay
Ninh.

Ngueoi bio vé quyén va loi ich hop phdp cua ong Kh: Luat su Truong Vinh
Thl — Doan Luéat su Thanh pho HO Chi Minh. (c6 mat)

- Nguoi ¢6 quyén lgi, nghia vu lién quan trong vu dn:

1. Ong Tran Duy Kh1, sinh nam 1948,

Dia chi: 21D T Place, Y, N W2199 Australia.

Ngueoi dai dién hop phdp ciia 6ng Khl: Ong Tran Duy Kh.
2. Ong Tran Duy K, sinh nim 1950. (ving mit)

Pia chi: s6 712¢ duong L ndi dai, Phuong 12, Quan 10, Thanh phé H6 Chi
Minh.

3. Ong Tran Duy Kh2, sinh nam 1956. (vang mat)

Dia chi: 489A/24 Puong H, Phuong 12, quan Ph, Thanh phé Ho Chi Minh.

4. Ba Tran Thi Thay Ph, sinh nam 1957. (vang mit)

cu tréi tai: Ap B, x& Th, huyén G, tinh Ty Ninh.

5. Ong Tran Duy Kh3, sinh nam 1960. (ving mit)

Dia chi: S6 402, t6 3, 4p Th1, x4 T1, huyén T2, tinh Tay Ninh.

6. Ba Tan Kiém D, sinh nam 1955. (ving mat)

Dia chi: t6 20, 4p B, x4 Th, huyén G, tinh Ty Ninh.

7. Ong Nguyén Viét H3, sinh nam 1956. (vang mat)

Pia chi: s6 C205, khu phd 1, Phuong 2, thanh pho T, tinh T4y Ninh.

- Ngueoi khdng cdo: Ba Tran Thi Phuong Th, ba Tran Thi Kiéu H, 6ng Tran
Duy Kh.

NOI DUNG VU AN:
Nguyén don ba Tran Thi Phwong Th trinh bay:

Cha me ba 13 cy Tran Van C, chét nim 1985, me tén 13 Khuu Thi N, chét
nam 1982. Cha me ba c6 09 nguoi con chung (khoéng co con riéng, con nudi)
trong do 01 nguoi chét luc con nho, hién con 08 nguoi con, gom: Ong Tran Duy
Khi, 6ng Tran Duy K, 6ng Tran Duy Kh, éng Tran Duy Kh2, ba Tran Thi Thay
Ph, 6ng Tran Duy Kh3, ba Tran Thi Kiéu H va ba. Cha me ba chét khong dé lai
di chuc. Khi con sdng cha me ba ¢6 tao 1ap duoc cac tai san gdm:

+ Tai san thir nhat: Dt thd cu giap Quoc 16 22B, tai ap B, x& Th, huyén G,
tinh Tay Ninh c6 dién tich ngang khoang 63m, dai 70m, trén dat c6 mot cin nha
mai ngoi nam giira dat c6 dién tich ngang khoang 13m, dai 15m. Sau khi cha me
ba chét, ong Kh 1a ngudi truc tiép quan 1y, sir dung nha, dat dén khoang niam
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2010 6ng Kh khéng sir dung cho dén nay. Trong qua trinh str dung phan dat, ong
Kh c6 d6 khoang 02 dén 03 xe dat dé xay dung nha nhung do anh chi em trong
gia dinh khong dong y nén 06ng Kh khong xay dung nira. Nam 1988, ba ¢6 nhu
cau vé chd & nén ong Kh ban cho vo chong ba (ba va ong Nguyen Viét H3 da ly
hén nam 2013) phan dat dién tich ngang 13,4m, dai hét dat, véi gia 08 chi vang
24K. Viéc mua ban dét cac anh chi em trong gia dinh déu biét va khong ai c6 y
kién phan ddi. Sau khi mua dat, ba va 6ng H3 xdy dung cin nha tudng cép 4,
chua 1am hang rao; nim 1998, 6ng Kh lam hang rao l4n sang phan dat ba da mua
nén xay ra tranh chip va ba lam don khéi kién yéu cau chia di san thira ké nhung
vu an duge tam dinh chi. Nam 2006, ba xay dung lai nha va xay dung vach tuong
rao nhu hién nay. Nam 2015, ba yéu cau tlep tuc giai quyét vu an. Do xay ra
tranh chip nén dén nay ba van chua duoc cip gidy ching nhén quyén sir dung dat
(GCNQSDD) phan dat nay. Phan dat ba da nhan chuyen nhuong ctua 6ng Kh, la
tai san chung cua ba va 6ng H3 chua chia nhung vo chong ba da ly hon, hién ba
khdng biét dng H3 & dau.

+ Tai san tht hai: Dat vuon khong nhé ro di¢n tich, toa lac tai ép Tr, xa Th,
huyén G, tinh Tay Ninh, trén phan dit c6 md ma ctia ong ba, cha me. Tir khi cha
me chét, dng Kh truc tiép st dung phan dat ndy trong mot sb cdy trén dat. Ba
khong biét dng Kh dd dugc cap GCNQSDD hay chua.

+ Tai san thir ba: Nha, dat tai Cho Th, thudc ap B, x& Th, huyén G, tinh
Tay Ninh; nha cp 4 ngang 16m, dai khoang 10m hién ba H dang str dung. Hién
trang phan dat do nha nudc lam dudng c6 1an vao 03m dén 04m, ngoai ra khdng
thay doi gi, ba H sir dung ciing khong coi ndi, tu stra gi thém. Hién nay cin nha
da xudng cap khong sir dung dugc nita va Nha nude di quy hoach hét toan bod
nha dat nén ba khong yéu cau chia phan dat nay.

+ Tai san tht tu: Dt rudng co6 dién tich khoang 04 hecta, toa lac tai ép B1,
x& Th, huyén G, tinh Tay Ninh. Trudc ddy Nha nudc ldy phan dat rudng nay dua
vao hop tac x4, sau d6 co chinh sach tra lai dat nén ba dang ky va sir dung 0,5
hecta, Ph str dung 0,5 hecta, ba H sir dung 0,4 hecta, phan con lai 6ng Kh sir dung
dé lam rudng. Hién ba, Ph, ba H, dng Kh di duoc cap GCNQSDD.

Ngoai ra, cha me ba con dé lai mot s tai san khac nhu xe Honda, 6 cay
sao, may may, may xd&i, may bom.

Ba khai kién yéu cAu Toa an chia di san cua cha me theo quy dinh cua
phap luat. Sau d6 ba c6 don thay d6i yéu cau khoi kién, ba chi yéu cau chia di san
gom:

- Tai san thtr nhat 1a dt va cin nha trén dat: Ba yéu cau trir phan dat 6ng
Kh di ban cho vo chong ba, phan con lai chia 8 phan cho 8 nguoi, theo chiéu
doc, ba duoc huong 01 phan bang hién vat; trudng hop ong Kh yéu cau dua phan
dat da ban cho vo chong ba vao di san thira ké dé chia lai thi ba yéu cau 6ng Kh
phai bdi thuong thiét hai gia tri dat theo gia thi truong da dugc tham dinh gia vi
6ng Kh ty y 14y tai san cha me dé lai chua chia dé ban cho vo chong ba.

- Tai san tht hai: Ba yéu cau chia 1am 08 phan, ba dugc hudng 01 phan
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bang hién vat; trir dién tich dat md ma ba khong yéu cau chia.

Khéng dong ¥ trich cong strc gin giit, ton tao di san thira ké cho vo chong
ong Kh vi theo ba 6ng Kh khong c6 cong strc quan 1y, gin giir gi doi vai tai san
cha me dé lai.

Céc tai san con lai ba khong yéu cau chia thira ké trong vu 4n nay.

Hién ba H khéng c6 chd ¢ do cin nha tai Chg Th di qué cii nén néu Qél H
c6 nhu cau st dung can nha go trén phan dat giap Quoc 16 22B cua cha me dé lai
thi ba dong y giao cho ba H can nha nay.

Nguyén don ba Tran Thi Kiéu H trinh bay:

Cha me ba chét khong ai dé lai di chuc. Ba thong nhat véi 1oi trinh bay cua
ba Th vé quan hé huyét thong, ngay cha me chet va tai san cha me dé lai trudc
khi chét. Tuy nhién, ba c6 bo sung thém mot s6 van dé sau: Phan dét c6 cin nha
tai Cho Th hién ba va Ph cung dang quan 1y sir dung, mdi ngudi ¥ cin nha. Cin
nha nay ba da tu stra, xay dung, son tuong, thay cura kinh. Hién ba khong c¢6 noi &
va dang gip kho khin nén ba yéu cau dugc chia phan dit co cin nha gd dé tho
cung cha me.

Nay ba yéu cau cu thé nhu sau: Ba yéu cau chia theo quy dinh cta phap
luat phan dat thir nhat va phan dat thir hai 1am 08 phan bang nhau, ba dugc hudng
mot phan bang hién vat. Viéc ong Kh ban dat cho vo chong ba Th ba khong biét
rd cu thé, ba yéu cau chia di san bao gdm ca phan dat ma 6ng Kh di ban cho ba
Th. Cac tai san khac ba khong yéu cau chia.

Bi don 0ng Tran Duy Kh trinh bay:

Ong thong nhat véi 10i trinh bay cia ba Th vé quan hé huyét théng, thoi
gian cha me chét va khoi tai san ctia cha me tao 1ap. Cu N chét khong dé lai di
chic, cu C trude khi chét ¢6 di chic miéng, phan chia ti san cho cac con ¢o su
chtng kién cua cac 6ng Khl, dng K. Noi dung di chiic miéng: Cha 6ng noi “dua
nao ¢ dau thi ¢ yén d6”, vi trude dé cha ong da phan chia tai san cho cac con cu
thé: Ngoi nha tai Cho Th, 01 xe may hiéu Cup 81, 01 xe may hiéu Honda, 02
chiéc may may, 01 Tivi chia cho 03 nguoi con gai va moi ngudi 03 luong vang;
nhimg nguoi con trai moi nguoi 01 cay Sao va Ol lugng vang; con phan dat
rudng va ngdi nha gan lién v4i dat chia cho ong dé dung vao viéc tho cung éng
ba.

Vao nam 1988, ba Th nin ni 6ng ban lai mot phan trong phan dat giap
Qudc 16 22B (tai san thir nhat) c6 chiéu ‘ngang 10m, chiéu dai dén cdy dira lam
ranh véi gia 06 chi vang 24K. Nhung dén khi x4y nha ba Th dio mong lan qua
dén 01m - 02m nén hai bén xay ra tranh chap. Sau d6, hai bén thoa thuan chiéu
ngang dat dén chan hang rao va khau trir ng' 02 chi vang ma ong no vo chong ba
Th. Nay ong khong dong ¥y voi yéu cau khai kién ciia ba Th, ba H; néu ba Th, ba
H c6 nhu cau chia dat dé xay nha ¢ thi theo nguyén vong cua cha ong trude khi
chét “néu ai nghéo kho xin cat nha & thi cho dat cat nha”. Ong dong y chia phan
dat ga"m lién vé6i can nha tho tai Quéc 16 22B chia déu 08 nguoi, con can nha tho
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thi Ong yéu cau ding vao viée tho cing cha me giao cho 6ng hodc 6ng Kh3 quan
ly. Phan dat vuon tai 4p Tr (phan thi hai) cha me da chia cho ong hién ong dang
dung tén trén GCNQSDD va céc tai san khac yéu cau van giir nguyén hién trang.

Phan dat giap Qudc 16 22B, sau khi cha me chét nam 1985, éng c6 lop lai
toan bo mai ngdi, vach van do bi hu hong va co xay dung 01 cin Ki-6t ¢ phia
trudc dé kinh doanh. Ngoai ra, trén dat con co cac cay tréng lau ndm nhu cay
Sao, céy Sua do 6ng trong dén nay duoc 10 nam tudi. Néu budc phai chi di san
thira ké, 6ng yéu cau phai tinh cong stre ton tao, gin giilr cac tai san cua cha me dé
lai, ai dugc huong phan dat c6 cay trong thi phai thanh toan tién lai cho 6 ong. Dbi
v6i phan dét vuon tai ap Tr, ong co trong mot sd cay Sua, cay Sao dén nay
khoang 10 nim tudi nhung do dét x4u, cay khong phat trién nén 6ng khong tranh
chép cac tai san nay.

Tai bién ban hoa giai ngay 23/5/2017, 6ng Kh trinh bay do khong hiéu biét
nén tir truéc dén nay ong trinh bay cha ong chét co di chiic miéng, nay dng xac
dinh lai 1 trude khi cha 6ng chét di phan chia tai san cho cac con. Ba Th cong
nhan phan dat cha me di cho 6ng nén mdi mua dat cua 6ng. Do d6, ong khong
dong § ¥ chia di san thura ké theo yéu céu cua ba Th va ba H. Truong hop phai chia
thira ké theo phap luat thi 6ng yéu cau dua phan dat 6ng da chuyén nhuong cho
ba Th, 6ng H3 vao di san thira ké dé chia déu, 6ng sé tra lai cho ba Th, 6ng H3 8
chi vang 24K 98% da nhan. Dbi v6i phan chi phi tu stra, ton tao di san 6ng da bo
ra nhung gia tri khong 16n nén dng khong yéu cau thanh toan lai.

Nguoi ¢é quyén loi, nghia vu lién quan 6ng Tran Duy Khl va nguoi dai
dién hop phap cua 6ng Kh1l trinh bay:

Ong Kh1 thong nhéat véi 10i khai cua ba Th, 6ng Kh vé quan hé huyét
thong, thoi gian cha me chét va khéi tai san cua cha me tao lap. Trudc day khi
con ¢ Viét Nam, ba Th c6 xudng nha ong tai Thanh phdé H6 Chi Minh (ong khong
nh¢ rd thoi gian) nho dng noi véi 0ng Kh ban lai cho ba Th phan dat giap Qudc
16 22B dé ba Th cit nha & vi trude khi chét cha 6ng da chia di san cho cac con,
vi€c phan chia chi n6i miéng, khong lap thanh van ban, véi ndi dung nhu 6ng Kh
trinh bay. Do d6, 6ng khong dong y voi yéu cau khoi kién ctia ba Th, ba H.

Ngueoi c6 quyén loi, nghia vu lién quan 0ng Tran Duy K trinh bay:

Ong thdng nhat véi 161 khai cia ba Th, 6ng Kh vé quan hé huyét thong,
thdi gian cha me chét va khdi tai san ciia cha me tao lap. Trudce khi cha me chét
khong c6 phén chia tai san g1 cho cac con ciing khong dé lai di chuc bang vin ban
hay bang miéng. Ong biét viec ong Kh ban mot phan dat cho ba Th nhung 6ng
khong nh¢ r6 thoi gian, khong biét 1 dién tich, gia tién thoa thuan gitra hai bén.
Viéc ndy tat ca cac anh em trong gia dinh déu biét va khong ai c6 y kién phan do6i
vi lic d6 moi ngudi déu c6 su nghiép 6n dinh nén dé mic ong Kh muon lam gi
thi 1am. Ké tir khi cha ong chét, cdc anh em trong gia dinh déu mic dinh ai dang
quan 1y tai san nao thi nguoi d6 duge quyén so hiru, sir dung tai san do, cu thé
phan dat c6 can nha tai Cho Th, Ph va ba H sir dung con lai cac tai san khac do
ong Kh quan 1y va str dung.
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Theo 6ng, yéu cau cua ba 'I:h, ba H vé viéc chia di sdn cua cha me dé lai 1a
chinh dang, ong khong c¢6 yéu cau gi trong vu an nay. Néu Toa an chia di san
theo quy dinh cua phap lut ong dong y nhén phan cua minh, nhin bang hién vat
hay gié tri ong déu dong y.

Ngueoi c6 quyén loi, nghia vu lién quan 0ng Tran Duy Kh2 trinh bay:

Ong théng nhét véi 101 khai cua ba Th, 6ng Kh vé quan hé huyét théng,
thoi gian cha me chét va khéi tai san cua cha me tao 1ap. Trudce khi chét cha ong
khong dé lai di chiic nhung ¢ noi tai san da chia hét roi khong con gi dé chia, ai
dang quan 1y st dung tai san nao thi van so hiru tai san d6. Trude khi chét, cha
ong da chia tai san cho cac con, cu thé:

- Ba nguoi con gai dugc cho mdi ngudi 01 lugng vang 24K; nit trang cia
me d¢é lai chia cho Ph va ba H; nha tai Cho Th chia cho Ph va ba H mdi nguoi Y
can nha; ba Th duoc chia mot may may, mot xe may hiéu Honda va nir trang khi
ly chong;

- 05 ngudi con trai, mdi ngudi dugc chia 01 luong vang 24K, chia déu
phan dat rudng 04 hecta. Do Nha nudc lay dat dua vao hop tac x4, sau do co
chinh sach tra lai dat nén cac anh em théng nhét chia cho ba Th, ba H, Ph mdi
nguoi 0,5 hecta dat rudng, con lai thi uy quyén cho Ong Kh ding tén quan ly su
dung. Khi cha me con song, 6ng Kh 1a nguot truc tiép canh tac, san xuat dé nudi
ca gia dinh nén sau khi cha me chét tat ca cac anh em déu thuc hién theo nguyén
vong cua cha 6ng, dé cho 6ng Kh sé hitu, str dung toan bo tai san. Trudce khi cha
ong chét co dé lai di chuc miéng rang sau nay nhing nguoi con trai néu ¢ 1am in
that bai thi 6ng Kh phai c6 nghia vu gitp dd, cho dat cat nha, luc dé chi co ong va
6ng K chimg kién. Sau nay, 6ng va Ong K c6 néi lai cho cac anh em biét viéc
phan chia di san cua cha, moi nguoi déu déng ¥, khong ¢ ¥ kién phan doi.

Ong ¢6 biét viéc 6ng Kh ban dat cho ba Th vi day 1a tai san cua ong Kh
nén ong Kh c6 quyén quyet dinh; khi do, tat ca cac anh em khac déu dong ¥,
ngoai trir 0ng K khong déng ¥, nhung 6ng K van xac nhan viéc ban hay khéng 1a
quyén cua 0ng Kh.

Nay 6ng khong dong y v6i yéu cau khoi kién cta ba Th, ba H vi trude khi
cha me chét da phan chia tai san cho cic con, nhiing ngudi con gii duoc phan
nhiéu hon; néu Toa 4an quyét dinh chia di san thi 6ng dong ¥ nhan phan ctia minh
va yéu cdu nhan bang hién vat. Néu chia déu phan dét giap Qudc 16 22B thi dng
Kh phai tra lai cho ba Th 8 chi vang 24K va ba Th phai di doi can nha di noi
khac. Phan cin nha gb giao cho 6ng Kh gin giit d¢ thd cling 6ng ba, cha me.

Ngueoi c6 quyén loi, nghia vu lién quan ba Tran Thi Thity Ph trinh bay:

Ba thong nhat véi 101 khai ctia ba Th, 6ng Kh vé quan hé huyét thong, thoi
gian cha me chét va khdi tai san ctia cha me tao 1ap. Khi cha me chét khong dé lai
di chiic bang van ban hay bang miéng. Vo nam 1998, ba cé cung ba Th, ba H,
6ng Kh3 khdi kién yéu cau Toa an chia di san thira ké ctia cha me dé lai. Ngay
23/12/2015, ba rat lai don khai kién chia di san thira ké.
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~ Doi voi yéu cau khi kién ctia ba Th, ba H theo ba 1a chinh dang, vi khi
chét cha me chua chia tai san cho ai, ‘néu Toa an quyét dinh chia Qi san :thira ke
theo quy dinh ctia phép luat thi ba dong y nhan phan cia minh bang tién hodc
hién vat.
Ngueoi c6 quyén loi, nghia vu lién quan 0ng Tran Duy Kh3 trinh bay:

Ong thdng nhét véi 16i trinh bay cia ba Th, ong Kh vé quan hé huyét
théng, thoi gian cha me chét va khdi tai san cta cha me tao 1ap. Vao nam 1998,
6ng c6 cing ba Th, ba H, Ph khoi kién yéu cau Toa an chia di san thira ké cia cha
me Ong dé lai. Ngay 11/9/2015, éng yéu cau rat lai don khoi kién vi khéng mudn
anh em trong gia dinh tranh chip v6i nhau, mong mudn giit lai tai san 1am tai san
chung tho cling cha me, giit nguyén hién trang ctia cha me dé lai, ai dang quan Iy
tai san nao thi tiép tuc quan 1y tai san d6. Truong hop Toa an chia di san cla cha
me, thi ong yéu cau chia déu cho tit ca cac anh chi em va 6ng s& nhan phan cia
minh.

Ngueoi c6 quyén loi, nghia vu lién guan ba Tan Kiém D trinh bay:

Ba 1a vo ctia 6ng Kh, ba thong nhat véi 10 trinh bay cta 6ng Kh vé viéc
ban dat cho ba Th. Nam 1984, ba va 6ng Kh két hon. Sau khi két hon, vo chong
ba sdng cung vai cha chong va 02 nguoi em chong 1a Ph va ba H. Sau d6 khoang
mot thang, dng C cho 02 vo chdng ba ra ¢ riéng va ndi miéng cho toan bd cin
nha tho va phan dat tai ap Tr, 100 gia laa twong duong 02 chi vang 24K, cac anh
em trong gia dinh déu biét viéc nay. Do ba Th ngin can khong cho vo chong ba
tu stra lai cin nha thd dé ¢ nén nam 2006, vo chong ba xay dung 01 cin nha khac
va dén nam 2009, vo chong ba chinh thitc vé & trén cin nha nay cho dén nay. Cin
nha thd dé tréng nhung vo chong ba van 1a quan 1y, bao quan. P6i véi can nha
tho, phan dat dong va cac cay trong 1a cdy Sao, cdy Sua cha chong di cho vo
chong ba nén ba khong dong ¥ chia di san thira ké cac phan dat nay, con cac tai
san khac bao gom cin nha Cho Th, dat rung da chia xong nén khong tranh chép.

Khi cu C con séng, Ph la nguoi séng chung, chim séc va lo dam tang khi
cu C chét, vo chong ba va nhitng nguoi con khac cling thuong xuyén tdi lui cham
soc. Trong vu an nay, ba khong co6 yéu cau doc 1ap, nhung néu chia di san thira ké
thi ba yéu cau tinh cong stic gin gilr, bao quan di san cho vo chong ba, d6i véi
cdy trong trén dat va can Ki-6t do vo chong ba tao 1ap thi yéu cau khong dua vao
di san thira ké.

Nguoi ¢ quyén loi, nghia vu lién quan 0ng Nguyén Viét H3: Ba Th va 6ng
H3 da ly hon nén khong cung cap dugce dia chi cua 6ng H3. Toa an da tién hanh
niém yet cac van ban t6 tung tai noi cu tri cudi cung ciia ong H3 nhung 6ng H3
khong dén Toa 4n va ciing khong giri cho Toa an van ban trinh bay y kién.

Tai Chimg thi tham dinh gid s6 161006/VIETTIN JSC-TNH ngay
11/01/2016 cua Cong ty Co phan Tham dinh gia Viét Tin, thé hién nhu sau:

Tai san tranh chap thir nhat: Nha, dat toa lac tai ap B, xa Th, huyén G, tinh
Tay Ninh c6 di¢n tich 4.573,5 m? thudc thira dat s6 157, 158, to ban d6 s6 96 (ban
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d6 nam 2005) hién chua duoc cip GCNQSDD co gia 962.000 déng/m co to
can: Bong giap 6ng B (thtra 156) va du:(mg dat, dai 83,27m; Tay giap dat ong K
(thtra s6 8, tO ban dd 98); Nam giap 6ng Ph (thtra 12) va dng Tr (thira 37); Béc
giap duong Qudc 16 22B; gom 2 thira:

+ Thura dét s6 157: C6 dién tich 2.349,5m” (16 gi¢i quy hoach 108,6m?),
loai dat: ONT: 400m’ + CLN: 1.949,5m’, dién tich do dac thyc t€ 3.512m” (quy
hoach 16 giéi 181,7m?) do dng Kh quén 1y, tri gia 3.203.844.800 dong.

Tai san trén dét gom: 01 cin nha g6 két cau nén gach tau, Vach +eot + keo
+ don tay + mé gd, cura di + cira s6 gd, mai ngoi; hién trang da xuong cap, dién
tich 145m? tri gia 113.738.000 dong; 01 can nha tuong két cau nén gach tau,
tuong gach trat vita quét voi bén trong, kéo + don tay gd, tran van ép, mal ton
fibro xi mang + ton k&m, hién trang xubng cap nhe, co dién tich 36, 5m?, trj gia
21.472.950 dong, 40 cay kleng Hoang Nam trong khoang niam 2005 tri gia
6.000.000 dong, 24 cay Sua trong khoang nam 2008 tri gia 48.000.000 dong, 55
cdy Sao trong khoang nam 2008 trj gia 22.000.000 dong.

+ Thtra dat s6 158: Co dlen tich 2.224m? (16 gi6i quy hoach 127,9m2), loai
dat: ONT: 400m’ + CLN: 1824m?) dO ba Tran Thi Phu:ong Th dang quan ly c6
dién tich do dac thyc té 1a 1.061,5m? (16 gioi 54,8m ) tri gid 968.445.400 dong.
Tai san trén dat cac bén khong tranh chip, khong yéu cau do dac, dinh gia.

Tai san tranh chap thr hai: Toa lac tai ap Tr, X& Th, huyén G, tinh Tay
Ninh, thudc thtra dat s6 79, to ban d6 s6 68 (thira cii 1421-1426, to ban d6 s6 11)
theo GCNQSDD s6 02602QSDD ngay 07/10/1997 do UBND huyén G, tinh Tay
Ninh cép cho 6ng Tran Duy Kh dimg tén c6 dién tich 3.735m?* hién dng Kh dang
st dung dét, dién tich do dac thuc té 1a 8.086,3m’ (trong d6 dién tich nam trong
GCNQSDBD 3.735m?, dién tich chua dugc cdp GCNQSDD 3.964,8m’ + 386,5m”
(phan dat nghia dia), loai dat: CLN, tri gia 301.929.900 dong, hién trang trén dat
¢ cdy Sao, cdy Sua cac bén khong yéu cau dinh gia, dat co tir can: Pong giap
duong dat dai 127,50m; Tay giap dat ba U (thtra 155) dai 96,80m; Nam giap thira
82, dai 75,23m; Bic giap duong dat, dai 76,29m.

Tai Bdn dn dén su so tham s6 11/2017/DS-ST ngay 27 thang 9 nam 2017,
Toa &n nhan dan tinh Tdy Ninh da quyét dinh:

Can ctr Diéu 232, 277 ctia Bo luat T4 tung dan sy; Piéu 618, 623, 660, 688
ctia BO luat Dan su nim 2015; khoan 7 Diéu 27 cua Phép 1énh An phi, 1¢ phi Toa
an ctia Uy ban Thudng vu qudc hoi khoa 12; Piéu 12 Nghi quyét 01/2012/NQ-
HDTP ngay 13/6/2012 ctia Hoi dong Tham phan Téa 4n nhan toi cao huéng din
ap dung mot s6 quy dinh ctia Phép 1énh vé an phi, 1é phi Toa an.

1. Chap nhan yeu cau khoi kién ciia ba Tran Thi Phuong Th va ba Tran Thi
Kiéu H tranh chip vé yéu cau chia di san thira ké cta cu Tran Van C va cu Khuu

Thi N.
2. Chia bang gia tri: Ong Tran Duy Kh2, 6ng Tran Duy Kh1, dng Tran Duy
K, 0ng Tran Duy Kh, 6ng Tran Duy Kh3, ba Tran Thi Thuy Ph, ba Tran Thi
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Phuong Th va ba Tran Thi Kiéu H méi ngudi dugc hudng pbﬁn thira ké tri gia
436.671.800 dong. Vo chong 6ng Tran Duy Kh, ba Tan Kiém D dugc hudng
phan cong suc bdo quan di san tri gia 436.671.800 dong.

3. Chia béng hién vat:

3.1. Phan dat dién tich 4.573,5m” thudc thira dat s6 157, 158 to ban do s6 96
va tai san trén dat tai ap B, X& Th, huyén G, tinh Tay Ninh duoc chia nhu sau:

+ Ong Kh2 dugc hudng (phan thir nhat) c6 dién tich 427,2m® trong dé co
72m?* dat thé cu, ¢6 tir cdn:

Dong giap phan chia cho ba H (phan thir hai), dai: 82,6m;

Tay giap dat 6ng B (thira 156), dai: 33,28m + 22,7m + 23,63m + 3,66m;
Nam giap dat 6ng Ph (thira 12), dai: 4,64m;

Bic giap Qudc 16 22B, dai: 5,58m.

‘ Ong Kh2 dugce so hiru 04 cay Hoang Nam; 06 cay Sua; 19 cay Sao va cac cay
trong khac trén dat.

+Phan ba H dirge hieong (phan thir hai) c6 dién tich 413,8m° trong do c6
72m? dat thé cu, cé tir can:

Pong giap phan chia cho 6ng Kh3 (phan thir ba) dai: 81,94m;
Tay giap dat phan thtr nhat, dai: 82,6m;

Nam giap dat 6ng Ph (thtra 12) ,dai: 4,56m;

Bic giap Qudc 16 22B, dai: 5,54m.

Ba H duoc so hitu 05 cidy Hoang Nam; 04 cdy Saova cac ciy trong khac trén
dat.

-H’th‘rf ong Kh3 dueoc hucng (phan thir ba) cé dién tich 410,8m° trong dé c6
72 m* ddt thé cu, c6 tir cn:

Pong giap phan chia cho 6ng Kh (phan thir tw) dai: 81,3m;
Tay giap dat phan thtr hai, dai: 81,94m;

Nam giap dat 6ng Ph (thira 12) dai: 4,56m;

Bic giap Qudc 16 22B, dai: 5,54m.

,Ong Kh3 dugc s hitu 04 cdy Hoang Nam; 06 cdy Sao va cac cdy trong khac
trén dat.

+Phan Ph dwoc chia (phan thir tdm) ¢é dién tich 395,6m? trong dé ¢ 70m?
dat tho cu, co tir can:

Pong giap phan chia cho ba Th (phan thir 9) dai: 78,2m;
Tay giap dat phan tha bay, dai: 78,79m;
Nam giap dat 6ng Ph (thira 12) dai: 4,55m;
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Bic giap Qudc 16 22B dai: 5,54m.

Ph dugc s¢ hirucay trong gom: 04 cdy Hoang Nam; 04 ciy Sao; 02 cy sua va
cac cay trong khac trén dat.

+}3hd{1 ba Th duwoc chia (phan thir chin) cé dién tich 392,6m° trong dé c6
69m? dat thé cie (ba Th dang qudn 1y 141,2m%), ¢é tir cn:

Pong giap phan ba Th dang quan 1y (tuong rao) dai: 77,83m;
Tay giap dat phan tht tam, dai: 78,2m;

Nam giap dat ong Tr (thtra 37) dai: 2,66m;

Bic giap Qudc 16 22B dai: 3,80m.

~ BaTh dugc s¢ hitu 04 ciy Hoang Nam; 03 cy Sao; 13 ciy Sua va céc cay
trong khac trén dat.

Ba Th va 6ng H3 duoc st dung phan dat con lai da chuyén nhugng ¢6 dién
tich 920,3m* trong do co6 160 m? dét thd cu, thudc thtra so0 158, t& ban do so 96, co tir
can:

Pong giap phan dat dng K, thira 8, to ban d6 98, dai: 76,15m;

Tay giap dat phan thtr chin, dai: 77,6m;

Nam giap dat ong Tr (thtra 37), dai: 12m;

Bic giap Qudc 16 22B, dai: 12m.

i Ong Kh, ba D ¢c6 nghia vu giao lai quyén sir dung dat va tai san trén dat cho
Ong Kh2, ba H, dng Kh3, Ph, ba Th, 6ng H3.

+ Phan 6ng Kh duoc chia (pfchn thir tw, thir nam, thir sau, thir bay) co dién
tich 1.613,2m” trong dé cé 285m° ddt thé cu, ¢6 tir cdn.:

Pong giap phan chia cho cho Ph (phan thir tam) dai: 78,79m;

Tay giap dat phan thir 3 dai: 81,3m;

Nam giap dat 6ng Ph (thira 12), 6ng Tr (thtra 37) dai: 18,25m;

Bic giap Qudc 16 22B dai: 22,12m.

Ong Kh dugc sé hitu 01 cin nha gd dién tich 145r~n2, két cAu nén gach Tau,
vach + cot + keo + don tay + meé go, cua di + ctra s6 g0, mai ngdi va cdc tai san
gan lién voi dat.

3.2. Ong Kh duoc str dung dién tich dat 8.086,3m” thudc thira dét s6 79, to
ban do s6 59 (thira cii 1421-1426, to ban do s6 11) tai ap Tr, X& Th, huyén G, tinh
Tay Ninh; trong do, c6 dién tich 3.735m? dng Tran Duy Kh dung tén GCNQSDD
s6 02602 QSDD ngay 07/10/1997 do UBND huyén G, tinh Tay Ninh, dién tich
chua dugc cip GCNQSDD 1a 3.964,8m? + 386,5m” (phan dat nghia dia), dit co
tr can:

Pong giap duong dat, dai: 127,5m;
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Tay giap dat ba U (thira 55), dai: 96,8m;
Nam giap thura 82, dai: 75,23m;
Bic giap duong dat, dai: 76,29m.
~ Tong gi4 trj phan di san 6ng Kh dugc quan ly, st dung 1a 1.967.566.300
dong. Trong do, phan ong Kh dugc chia tri gia 436.671.800 dong, phan tai san
chung cua vg chong 6ng Kh, ba D dugc chia 1a 436.671.800 dong.
4. Ong Kh c6 nghia vy thanh toan chénh 1éch gia tri tai san dugc huéng cho:
- Thanh toan cho 6ng Kh1, 6ng K mdi ngudi so tién 436.671.800 dong (bon
tram ba muo1 sau triéu sau tram bay muoi mot nghin tdm tram dong).
- Thanh toan cho 6ng Kh2 s tién 5.505.400 dong (ndm tridu ndm trim 1é nim
nghin bon trdm dong);
- Thanh toan cho éng Kh3 sf) tién 38.482.200 dong (ba muoi tam triéu bon
tram tAm muoi hai nghin hai tram dong);
~ - Thanh toan cho Ph s0 tién 49.904.600 dong (bén muoi chin triéu chin trim
1¢ bon nghin sau tram dong);
- Thanh toan Cho ba Th sd tién 31.190.600 dong (ba muoi mdt triéu mot trim
chin nghin sau tram dong);
- Thanh toan cho ba H §6 tién 36.246.200 dong (ba muoi sau triéu hai trim
bon muoi sdu nghin hai tram dong).
5. Ké tur ngay co don yéu cau thi hanh an cua ngudi dugc thi hanh an (d6i
v6i cac khoan tién phai tra cho ngudi dwoc thi hanh an) cho dén khi thi hanh
xong tat ca cac khoan tién, hang thang bén phai thi hanh an con phai chiu khoan

tién 13i cta so tién con phai thi hanh theo mirc 13i suat quy dinh tai khoan 2 Piéu
468 B0 luat Dan sy nam 2015.

(Cdc phdn dat, tai san dwoc phén chia c¢é so do ban vé kém theo).

Ngoai ra, ban an so tham con tuyén vé chi phi té tung, viéc ap dung Luat
thi hanh dan sy trong qua trinh thi hanh an va quyén khang céo vu an theo luat
dinh.

~ Nogay 10/10/2017, 6ng Tran Duy Kh c6 don khang co toan bd ban an so
tham.

Ngay 12/10/2017, ba Tran Thi Phuong Th va ba Tran Thi Kiéu H c6 don
khang cao khong dong ¥ cach chia phan dat tai Qubc 10 22B, 4p B, x Th, huyén
G, tinh Tay Ninh va khong dong y nhan gia tri phan dat tai ap Tr, xa Th, huyén
G, tinh Tay Ninh.

Tai phién toa phtic tham, ba Tran Thi Kiéu H vang mit khong co 1y do; ba
Tran Thi Phuong Th trinh bay y kién xin rit lai yéu cau khang cdo, dong thoi dé
nghi Hoi dong xét xir khong chap nhan khang cdo cia 6ng Tran Duy Kh, giir
nguyén ban an so tham.
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Luat su Truong Vinh Th1 bao vé quyén va loi ich hop phéap cho bi don 6ng
Tran Duy Kh dua ra cac lap luén cho rang phan dat tai ap B clng tai san trén dat
va phan dat tai 4p Tr, x& Th, huyén G, tinh Tay Ninh khong phai la di san cta cu
Tran Van C va Khuu Thi N dé lai ma thudc quyén st dung, s& hitu hgp phap cua
6ng Tran Duy Kh. Do d6, d& nghi Hoi dong xét xir chdp nhan khang cdo ctia 6ng
Kh, stra an so thAm theo hudng bac yéu cau khai kién cta nguyén don.

Dai dién Vién kiém sat nhan dén cap cao tai Thanh phé H6 Chi Minh néu
quan diém vé viéc giai quyét vu an: Toa an cap so tham x4c dinh ding hang thira
ké va di san thira ké do cu C va Cu N dé lai. Ong Kh 13 nguoi quan ly, str dung tai
san tranh chép tir trude dén nay nén quyet dinh giao cho 6ng Kh tlep tuc sur dung
va hoan tra gia tri cho cac dong thira ké khac 1a dung quy dinh. D& nghi Hoi dong
xét xtr dinh chi xét xir khang cdo cta ba Th, bac khang cdo cua ba H va 6ng Kh,
giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

[1] Ba Tran Thi Kiéu H da dugc Toa 4n tridu tap hop 1¢ 02 1an nhung ving
mat, khong c6 1y do chinh dang. Do do, Toa an tién hanh xét xir vang mat ba H.

[2] Xét nd1 dung khang c4o cua cac duong su:

[2.1] Ba Tran Thi Phuong Th va Tran Thi Kiéu H cho ring di san thira ké
do cu Tran Vin C va cu Khuu Thi N dé lai gdm 4 tai san: 01 phan dat tho cu giap
Qudc 16 22B; 01 phan dat vuon tai 4p Tr; 01 nha dat tai cho Th, 4p B; 01 phan
dat rudng tai ép B1, cung thudc x@ Th, huyén G, tinh Tay Ninh. Trong d6, ba yéu
cau chia 02 phan tai san 01 phan dat tho cu gidp Quéc 16 22B; 01 phan dat vuon
tai 4p Tr hién do 6ng Tran Duy Kh quan 1y, str dung. Toa an cip so tham da chap
nhan yéu cau khai kién ctia nguyén don, chia thira ké di véi 02 tai san néu trén.

Sau khi xét xtr so tham, ba Th va ba H khang cdo cho rang Toa an cap so
tham chia quyén st dung phan dat giap Qudc 16 22B chua phu hop va giao cho
ong Kh su dung toan by phan dat tai ap Tr 1a khong dung. ‘Tuy nhién, tai phién
toa phuc tham, ba Th dong y voi ban an so tham va c6 ¥ kién xin rat lai yéu cau
khang cao. Xét vige rit yéu cau khang céo cua ba Th Ia hoan toan tu nguyén, Hoi
dong xét xtt can ctr khoan 3 Piéu 284 Bo luat td tung dan su dinh chi xét xur phtc
tham d6i véi yéu cau khang cao cua ba Th.

Ong Tran Duy Kh khang cdo dé nghi bac yéu cau khoi kién cua nguyén
don, vi cho rang trudc khi chét cha me da chia déu tai san cho cic anh em, riéng
phan dét tai ap Tr gia dinh 6ng di quan 1y, sir dung tir thoi diém trude khi cha me
mat.

[2.2] Can ctr vao cac tai liéu, ching ctr ¢6 trong hd so vu an, Hoi dong xét
XU xét thay:

Phén dién tich d4t 4.573,5m” thudc thira dat s6 157, 158, to ban dd sé 96,
toa lac tai ép B, x& Th, huyén G, tinh Tay Ninh hién do 6ng Tran Duy Kh quéan



13

ly, str dung. Dién tich dét nay chua dugc cp gidy chimg nhan quyér} str dung dat.
Trong phan dat tranh chap nay, ¢6 01 can nha go do cu C va Cu N d¢ lai.

Phén dit dién tich 8.086,3m’ thudc thira 79, t& ban d6 sb 68, toa lac tai ap
Tr, xa Th, huyén G, tinh Tay Ninh, 6ng Tran Duy Kh dé dugc cap glay ching
nhan quyen sir dung dat dién tich 3.735m®. Tai Gidy chung nhén quyén sir dung
dat s6 02602QSDD ngay 07/10/1997, UBND huyén G cap cho 6ng Tran Duy Kh
khong thé hién day 1a dat do thira ké. Phan con lai 3.964,8m” va phan dit thd mo
386,5m” chua duoc cip gidy ching nhan quyén sir dung dét.

Nguyén don khdi kién cho rang hai phan dat nay 1a di san cta cha me dé
lai. Tuy nhién tai phién toa phtic thim nguyén don va bi don déu thira nhan khi
cu C va Cu N con sbng thi ho khong duoc cép gidy chung nhan quyén sir dung
dat hodc mot trong cac loai gidy quy dinh tai cac khoan 1, 2 va 5 Piéu 50 cia
Luat Pat dai nam 2003. Do d6, theo Nghi Quyét 02/2004 ciia Hoi dong tham
phan Toa an nhan dan Tdi cao thi hai dién tich dat trén khong phai 13 di san thira
ké. Tuy nhién trong phan dat tranh chap thir nhat, c6 01 cin nha gb do cu C va Cu
N dé la. Theo 10i khai ctia cac bén duong sy thi phan nha dt nay lac cha me con
séng c6 vo chong 6ng Kh & cing voi cha me va 02 em gai 1a ba H va ba Th. Sau
khi, ba H va ba Th 1ay chdng thi vo chong 6ng Kh quan 1y dén nay. Nén chi c6
dién tich dat cua cian nha dugc xac dinh 1a di san thira ké. Do d6, viéc Toa &n cap
so tham xéc dinh toan b¢ hai dién tich dét trén 1a di san thira ké cia cu Cva Cu N
dé chia thura ké theo yéu cau cua nguyén don la anh huong dén quyén loi cua bi
don va cap ‘phuc tham khong khong thé bd sung tai phién toa phuic tham dugc,
nén can thiét phai huy toan b ban an so tham, chuyén ho so vé cho Toa an cap
so tham giai quyét lai theo thii tuc chung.

[3] Do ban én so tham bi hity nén cac duong sy khong phai chiu an phi

phuc tham.

Vi cac 1€ trén,

QUYET PINH:

Cin ctr khoan 3 Piéu 284 va khoan 3 Diéu 308 B9 luat t6 tung dan sy nim
2015,

Pinh chi xét xtr phuc tham ddi véi khang céo ciia ba Tran Thi Phuong Th.

Chéap nhan mét phan khang cdo cua ba Tran Thi Kiéu H va ng Tran Duy
Kh.

Huy Ban an dan sy so tham s6 11/2017/DS-ST ngay 27/9/2017 cua Toa én
nhan dan tinh Tay Ninh. Chuyén toan b ho so vu an cho Toa an nhan dan tinh
Tay Ninh giai quyét lai theo thu tuc chung.

~ An phi dan sy so tham va chi phi t0 tung khac s& dugc xac dinh lai khi giai
quyét so tham lai vu an.

‘ An phi dan su phtic tham: Ba Tran Thi Phuong Th, Tran Thi Kiéu H, 6ng

Tran Duy Kh khong phai chiu an phi phtc tham. Hoan lai cho éng Kh, ba Th, ba



14

H mdi ngudi 300.000 ddng tam Gng 4n phi 1an luot theo bién lai thu s 0000345
ngay 12/10/2017, 0000360 va 0000361 cung ngay 17/10/2017 cta Cuc Thi hanh
an dan sy tinh Tay Ninh.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhﬁnﬁ‘ i TM. HQI PONG XET XU PHUC THAM
- Tda 4n nhan dan to6i cao; A AN 4 i e
_VKSND ehp cao tai TPHCM: THAM PHAN - CHU TOA PHIEN TOA
- TAND tinh Tay Ninh;

- VKSND tinh T4y Ninh;

- Cyc THADS tinh Tay Ninh;

-ND (2);

-BD (1);

-NLQ (7);

- Luu VP(3), HS (2). 20b (MSL38) Huynh Thanh Duyén
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Céac Tham phan Tham phéan — Chi tea phién toa

P4 Pinh Thanh Tran Thi Thu Thuy Huynh Thanh Duyén



