TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO MY THO Poc 1ap — Tw do — Hanh phiic.

TINH TIEN GIANG

Ban an sb: 11/2019/KDTM-ST

Ngay 31/7/2019

VIV Tranh chdp hop dong thué tai san.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO MY THO - TINH TIEN GIANG

- Thanh phan hgi dong xét xir so' thAm gdm cé:

Tham phan - Cha toa phién toa: Ba Pham Thi Kim Thuy.

Cac Hoi tham nhan dan:

1. Ong Nguyén Tat Ai.

2. Ong Nguyén Vian Hudng.

- Thuw ky phién toa: Ba P4 Ngoc Yén Oanh - Thu ky Toa an nhan dan
thanh pho My Tho, Tinh Tién Giang.

- Pai dién Vién kiém sat nhan dan thanh pho My Tho, tinh Tién Giang
tham gia phién toa: Ba Ngo Thi Cam Thuy - Kiém sét vién.

Ngay 31 thang 7 nam 2019, tai Toa an nhan dan thanh phé My Tho xét xtr
so tham cong Khai vu an kinh doanh thuong mai thy ly s6: 08/2019/TLST-KDTM
ngay 16 thang 4 ndam 2019 vé “Tranh chap hop dong thué tai san”, theo Quyet
dinh dua vu an ra xét xtr so 11/2019/QDXXST-KDTM ngay 05/6/2019 giira cac
duong su:

1. Nguyén don: Cong ty c¢b phan Dia Oc T.

Dia chi: S6 849 duong T1, Phuong N, Quén T, thanh phd H6 Chi Minh.

Pai dién theo phap luat: Ong Pham Hong H - Chuc vu: Téng giam doc.

Nguoi dai dién theo Gy quyén: Ong Tran Thé T2, sinh ndm 1979 (c6 mit).

Dia chi: D10 tang 18 HQ4, chung cu H, Ap B, APT, BC, thanh phé H6 Chi
Minh.

2. Bi don: Cong ty trach nhiém hiru han xay dung thuong mai dich vu
Hoang Phuc L.

Dia chi: 22/16 duong D, Phuong N, thanh phd M, tinh Tién Giang.

_ Nguoi dai dién theo phap luét: Ong Tiéu Cong K - Chirc vu: Chu tich Hoi
dong thanh vién (vang mat)

3. Nguoi co quyén loi, nghia vu lién quan.

3.1 Ba Lé Huynh M§ N1 - Chtic vu: Giam ddc Cong ty Hoang Phiic L (vang
mat).



Dia chi: 22/16 duong B, Phudng N, thanh phd M, tinh Tién Giang

3.2 Ba Nguyén Thi Thity H, sinh nim 1958.

H6 khau thuong tra: A3-16 duong N2, Phudng H1, quan B, thanh phd HO Chi
Minh.

Nguoi dai dién theo Gy quyén: Ong Tran Thé T2, sinh ndm 1979 (c6 mit).

Pia chi: D10 tang 18 HQ4, chung cu H, Ap B, APT, BC, thanh phé Hd Chi
Minh.

NOI DUNG VU AN:

- Tai don khoi kién ngay 07/12/2018 ctng nhu cac 101 khai trong qua trinh
giai quyet vu an, nguyén don va nguoi dai dién theo uy quyen cua nguyén don la
ong Tran Thé T2 deu trinh bay: Ngay 27/01/2016, Cong ty co phan Pia Oc T ky
két hop ddng kinh té s6 31/2016/HPKT-DGBL dé thué cua Cong ty trach nhiém
hiru han xay dung thuong mai dich vu Hoang Phuc L (sau day viét 1a Cong ty
Hoang Phac L) mot bo thiét bi tram tron bé tong voi gia thué tron goi la
650.000.000 ddng/thang, thoi gian thué téi thiéu 3 thang, theo thoa thudn thiét bi
dugc giao tai cong truong Nha mdy dién giod tinh Bac Liéu dé phuc vu thi cong

cong trinh Nha may dién gio tinh Bac Liéu giai doan 2, thoi gian ban giao phuong
tién va thiét bi 1a ngay 1 1/02/2016. Cong ty c6 phan Pija Oc Tada chuyen tién cho
Cong ty Hoang Phiic L s6 tién 1a 1.300.000.000 dong, bao gdm tién ky quy twong
duong 01 thang thué phuong tién thiét bi va tra trude 01 thang tién thué phuong
tién thiét bi. Tuy nhién, dd qua thoi han phai ban giao phuong tién thiét bi theo
thoa thuén, nhung Cong ty Hoang Phuc L khong ban giao thiét bi cho cong ty co
phan Bia Oc T mic du da nhiéu 1an lién hé.

Dén ngay 25/4/2016, Cong ty Hoang Phiic L c6 dua dén cong trudng mot bd
phuong tién thiét bi dé nghi kiém tra kha nang van hanh, déng thoi ban giao hd so
kiém dinh thiét bi. Qua kiém tra, thiét bi khong thé van hanh do s dung bom
ngang khong dung k§ thuat thoa thuén va dén thoi diém nay khoi lugng thi cong
bé tong trén cong truong con rat it, nén ngay 20/5/2016 Cong ty co phan Pia Oc
T ¢6 vin ban s6 194/CV-CTY thong bao khong tiép nhan tram bom cta cong ty
Hoang Phuc L va yéu cau Cong ty Hoang Phuc L tra khoan tién di tam Gng va
phat boi thudng do vi pham hop dong. Céc budi lam viée sau do, nguoi dai dién
theo phap luat ciia Cong ty Hoang Phuc L dé xac nhan s& hoan tra cac khoan tién
tam mg cho Cong ty c6 phan Dia Oc T, truong ‘hop Cong ty Hoang Phuc L thyc
hién dung thoi han hoan tra tién thi Cong ty cd phan Dia Oc T xem xét khong
phat bdi thudng vi pham hop dong. Sau do, hai bén da c6 budi lam viéc ddi chiéu
s0 li¢u. Tuy nhién, dén nay cong ty Hoang Phuc L ciing khong thyc hién viéc
hoan tra tlen va Cong ty co phan bia Oc T cling khong liéc lac duoc nira. Vi vy,
Cong ty cd phan bia OC T yéu cau Cong ty Hoang Phuc L thanh toan cho Cong
ty cO phan Dija Oc T s6 tién di nhan 1a 1.300.000.000 dong va tién phat cham ban
giao thiét bi - vi pham hop dong ké tir ngay 11/02/2016 dén ngay 20/5/2016 1a
2.910.000.000 dong, tong cong 1a 4.210.000.000 dong.

- Ngay 20/5/2019, Cong ty c6 phan Pia Oc T ¢6 don thay doi yéu cau khoi
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kién. Cong ty cd phan Dia OC T yéu ciu Cong ty Hoang Phic L hoan tra cho
Cong ty c¢o phan Bia Oc T s6 tién 882.096.774 dong.

- Tai phién toa so thdm, nguoi dai dién theo uy quyen ctia Cong ty c6 phan
Pia Oc T trinh ‘bay: Theo ban Ban d6i chiéu s lidu quyét toan ngay 11/9/2017
gitra Cong ty cd phan Pia Oc T va Cong ty Hoang Phuc L thi hop dong 31 Cong
ty co phan Pia Oc T thanh toan cho Cong ty Hoang Phuc L tién dat coc thué so
tién 650.000.000 dong va thanh toan tién thué 01 thang 650.000 .000 déng, tong
cong 1.300.000.000 déng. Hop dong sb 01 Cong ty ¢ phan Pja Oc T thanh toan
cho Cong ty Hoang Phuc L 560.000.000 dong, Cong ty Hoang Phic L chi phi
hach toan 977.903.226 dong, Cong ty cd phan Pija Oc T con phai thanh toan
417.903.226 d6ng. Cong ty c6 phan Pia Oc T tu nguyén trir so tién con phai
thanh toan cho Cong ty Hoang Phic L cua hop dong s0 01 12 417.903.226 dong
vao sb tién 1.300.000.000 dong cua hop dong s0 31 (1.300.000.000 dong -
417.903.226 dong = 882.096.774 dong. Cong ty ¢ phan Dia Oc T yéu cau Cong
ty Hoang Phuc L hoan tra cho Cong ty co6 phan Pia 6¢ T so tién con lai 1a
882.096.774 dong.

* Pai dién Vién kiém sat phat biéu y kién vé viéc tuan theo phap luat tb
tung ciia Tham phan, Hoi dong xét xur, thu ky phién toa va cua nguoi tham gia t6
tung trong qua trinh giai quyet vu an la dung quy dinh cua B¢ luat to tung dan su.
Vé ndi dung: Dé nghi chap nhan yéu cau khoi kién cua Cong ty co phan Pia OC
T, budc Cong ty Hoang Phuc L co nghia vy tra cho Cong ty ¢ phan Pia Oc T s6
tién 882.096.774 dong.

NHAN PINH CUA TOA AN:

[1] Cong ty c6 phan Dia Oc T khai kién Cong ty trach nhiém hitu han xay
dung thuong mai dich vu Hoang Phuc L (sau day viét tic 1a Cong ty Hoang Phiic
L) theo dia chi ghi trong hop dong. Cong ty Hoang Phuc L va ba Lé Huynh My
N1 khong thong bao cho Cong ty co phan Pia Oc T biét vé noi cu trd, lam viéc
hodc noi ¢6 tru sé méi theo quy dinh tai khoan 3 Diéu 40, diém b khoan 2 Diéu
277 B6 luat dan sy ndm 2015 thi duge coi 1a ¢b tinh giéu dia chi, theo huéng dan
tai diém a Khoan 2 Diéu 6 Nghi quyét s6 04/2017/NQ-HDTP ngay 05/5/2017 cua
Ho1 dong tham phan Toa 4n nhan dan Téi cao. Vi Vay, Toa an da niém yét cong
khai cac van ban td tung theo qui dinh oua Bo luit to tung dan su, nhung Cong ty
Hoang Phuc L ba L& Huynh My N1 van khéng cung cép ¥ kién ddi voi yéu cau
cua Cong ty cd phan Dia Oc T.

[2] Nguoi dai dién theo phap ludt cua Cong ty Hoang Phuc L 1a 6ng Ti€u
Cong Khanh va nguoi co quyén lgi, nghia vy lién quan 1a ba Lé Huynh My N1 da
duogc triéu tap hop 1€ lan tht hai, nhung van Véng mat khong vi sy kién bat kha
khang hodc tré ngai khach quan. Theo quy dinh tai diém b khoan 2 Diéu 227 cua
Bo luat to tung dan sy Toa 4n van tién hanh xét xtr vang mat ong Tiéu Cong
Khanh, ba Lé Huynh My N1.

Can ctr vao cac tai li€u, chig ctr da dugc xem xét tai phién toa, Hoi dong
xét xtr thiy rang:



[3] Vé quan hé tranh chap Cong ty cd phan Dia Oc T yéu cau Cong ty
Hoang Phuc L tra cho Cong ty c¢d phan Dia Oc T s6 tién d tam tng va thanh toan
thué mot bo thiét bi tram tron bé tong cua Cong ty Hoang Phuc L, nén xac dinh
quan hé tranh chip 1a hop dong thug tai san.

[4] Theo Hop dong kinh té s6 31/2016/HPKT-DGBL ngay 27/01/2016 va
phu luc Hop dong kinh té ngay 28/01/2016 gitra Cong ty co phan Pia Oc T va
Cong ty Hoang Phiic L thé hién: Cong ty c¢6 phan Dja Oc T thué ciia Cong ty
Hoang Phuc L mot bo thiét bi tram tron bé tong, voi gia thué tron goi 1a
650.000.000 dong/thang, thoi gian thué téi thiéu 3 thang, Cong ty co phan Dia Oc
T chuyén khoan cho Céng ty Hoang Phuc L 1.300.000.000 déng (bao gom tién
ky quy twong duwong 1 thang va tra trude 1 thang) ngay sau ky hop ddng, trong
vong 15 ngay ké tir ngay ky hop dong Cong ty Hoang Phuc L ¢6 trach nhiém ban
giao bd phuong tién, thiét bi du diéu kién van hanh cho Cong ty c6 phan Pia Oc
T tai cong trinh Nha may dién gi6 tinh Bac Liéu giao doan II.

[5] Theo Lénh chi ngay 29/01/2016 ciua Ngan hang Thuong mai co phan
Cong Thuong Viét Nam - chi nhanh Thanh phd H6 Chi Minh thé hién, Cong ty
¢ phan Pia Oc T da thanh toan tién dit coc thué sb tién 650.000. 000 déng cho
Cong ty Hoang Phuc L. Uy nhiém Chl ngay 04/02/2016 cua Cong ty co phan Dia
Oc T da chuyén khoan thanh toan tién thué 1 thang s tién 650.000.000 dong cho
Cong ty Hoang Phuc L.

[6] Theo vin ban sd 194/CV-CTY ngay 20/5/2016 cua Cong ty ¢ phan
Pia Oc T, théng béo khong tlep nhan tram bom cua Cong ty Hoang Phuc L do
cham ban giao, khong con khdi lugng bé tong dé d6 va yéu cau Cong ty Hoang
Phtic L hoan tra lai 1.300.000.000 dong va phai chiu khoan phat do chim ban
giao thiét bi. ,

[7] Theo bién ban lam viéc ngay 23/5/2016 giita Cong ty c6 phan Dia Oc T
va Cong ty Hoang Phuc L (do ong Tiéu Cong Khanh dai dién), 6ng Khanh dé nghi
khau trir khoi lugng thi cong va thué sa lan dé hoan tra khoan tam Ung
1.300.000.000 d6ng cho Cong ty cb phan Pia Oc T.

[8] Nhu vy, Cong ty Hoang Phuc L ¢6 nhan ctua Cong ty ¢ phan Dia Oc
T cta Hop dong s6 31 s6 tién 1a 1.300.000.000 dong va 6ng Tiéu Cong Khanh dé
nghi khau trir khoéi lugng thi cong va thué sa lan dé hoan tra khoan tam tng
1.300.000.000 dong cho Céng ty c6 phan Pia Oc T, xem nhu dong ¥ chdm dut
Hop dong s6 31, Hop dong s6 31 bi hiy bo theo quy dinh tai khoan 4 Piéu 422
B0 luat dan su.

[9] Theo Ban dbi chiéu sd liéu quyét toan ngay 11/9/2017 giita Cong ty cd
phan Pia OC T va Cong ty Hoang Phuc L cting nhu 101 trinh bay cua dai dién
Cong ty cb phan Dja Oc T tai phién toa thé hién: Hop dong sé 31/2016/HDKT
ngay 27/01/2016 Coéng ty c6 phan Dia Oc T di thanh toan cho Céng ty Hoang
Phuc L tién dit coc thué so tién 650.000.000 dong va thanh toan tién thué 1 thang
s0 tién 650.000.000 dong, tong cong 1.300.000.000 dong; Hop dong s6 01 HDKT
ngay 06/01/2016 Cong ty co phan Dia Oc da thanh toan cho Cong ty Hoang Phic
L s6 tién 560.000.000 dong, Cong ty Hoang Phuc L chi phi hach toan so tién
977.903.226 dong, Cong ty c6 phan Pia 6c T con phai thanh toan sb tién 1a
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417.903.226 dong (977.903.226 dong - 560.000.000 dong). Nhu vay, Hop dong
so 31 Cong ty Hoang Phuc L phai hoan tra lai cho Céng ty cb phan Dia Oc T so
tlen 1.300.000.000 dong. Cong ty c6 phan Pia Oc T ty nguyén trir s6 tién Cong ty
c¢b phan Pia Oc T con phai thanh toan cho Cong ty Hoang Phuc L ciia Hop dong
s6 01 1a 417.903.226 dong vao s6 tién 1.300.000.000 dong ctia Hop dong s6 31
(1.300.000.000 dong 417.903.226 dong = 882.096.774 dong). Cong ty co phan
Dia Oc T chi yéu cau Cong ty Hoang Phuc L hoan tra cho Cong ty c6 phan Pia
Oc T s tién con lai 14 882.096.774 dong, 1a c6 co sé phu hop quy dinh tai Bleu
427 B6 luat dan sy. Do d6, Hoi dong xét xir chap nhan yéu ciu cua Cong ty cd
phan Dia Oc T, budc Cong ty Hoang Phuc L ¢6 nghia vu tra cho Cong ty ¢6 phan
Pia Oc T s6 tién 882.096.774 dong.

[10] Y kién va dé nghi cta dai dién Vién kiém sat 1a phu hop nhan dinh
ctia Hoi dong xét xu.

[11] Vé an phi so tham: Cong ty c6 phan Pia Oc T yéu cau Cong ty
Hoang Phuc L tra s6 tién 882.096.774 dong, dugc Toa an chép nhén toan bo voi
s6 tién 882.096.774 dong, nén theo quy dinh tai Khoan 2 Diéu 26 Nghi Quyét s6
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi quy
dinh v€ mutc thu, mién, gidm, thu, ndp, quan ly va st dung an phi va I¢ phi Toa
an, thi Cong ty Hoang Phuc L phai chiu toan bg an phi kinh doanh thwong mai so
tham v6i muc thu 1a 36.000.000 dong + 2.462.903 dong (82.096.774 dong x 3%)
= 38.462.903 ddng.

Vi cac lé trén;
QUYET PINH:

Can cu Diéu 269, biéu 270, Diéu 276 Luat thuong mai; Piéu 422, Piéu
427, Didu 472, Diéu 476 B¢ luat dan sy; Diém b Khoan 2 Diéu 227 B¢ lujt t6
tung dan sy; Khoan 2 Piéu 26 Nghi Quyét sb 326/2016/UBTVQH14 ngay
30/12/2016 ciia Uy ban Thudng vu Qudc hdi quy dinh vé muc thu, mién, giam,
thu, ndp, quan 1y va str dung an phi va I¢ phi Toa an.

Xir: - Chap nhan yéu cau caa Cong ty c6 phan Dia Oc T.

Bugc Cong ty trach nhiém hiru han xay dyng thuong mai dich vu Hoang
Phiic L ¢6 nghia vu tra cho Céng ty c6 phan Dia Oc T s6 tién 882.096.774 dong
(Hai tram tam muoi hai triéu, khong tram chin muoi sau nghin, bay tram bay
muoi bén dong).

- Ké tir ngay c6 don yéu cau thi hanh an cua ngudi dugc thi hanh an cho
dén khi thi hanh xong tat ca cac khoan tién, hang thang bén phai thi hanh 4n con
phai chiu khoan tién 14i cua sb tién con phai thi hanh an theo mirc 13i suat quy
dinh tai Khoan 2 Diéu 468 B6 lut dan sy nam 2015.

- Vé 4n phi: Cong ty trach nhiém hiru han xay dung thuong mai dich vu
Hoang Phuc L phai chiu 38.462.903 dong an phi kinh doanh thuong mai so thim.



Hoan lai cho Cong ty co phﬁq Pia Oc T s6 tién tam Ung an phi di nop 1a
56.021.000 dong, theo bién lai thu s6 0013413 ngay 07/ 12/2018 cta Chi cuc Thi
hanh an dan su thanh pho My Tho.

- Cac duong sy c6 mat duoc quyén khang cdo ban an nay trong thoi han 15
ngay ké tir ngay tuyén an. Cac duong sy khong c6 mat tai phién toa thi thoi han
khang céo 1a 15 ngay tinh tir ngay nhan duoc ban an hodc dugc tong dat hop 1€.

- Trudng hop ban 4n, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh
an dan sy c6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, tu nguyén
thi hanh 4n hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7 va 9
Luat Thi hanh an dan sy; thoi hi¢u thi hanh an dugc thuc hi¢n theo quy dinh tai
diéu 30 Luat thi hanh 4n dan su.

Noi nhén: TM. HOI PONG XET XU SO THAM
- TAND Tinh Tién Giang; THAM PHAN - CHU TOA PHIEN TOA
- VKSND thanh phé My Tho;
- Chi cuc THADS thanh phé My Tho;
- Puong su;
- Luu.
Pham Thi Kim Thuy



