TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG Péc 1ap - Tw do - Hanh phic

Ban 4n sb: 04/ 2020/KDTM-PT
Ngay: 05 -5 -2020

VIV “Tranh chap hop dong
mua ban hang hoa”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG
- Thanh phan Héi dong xét xir phiic thim gom co:
Tham phan - Chii toa phién toa: Ong Mai Xuan Thanh.
Cdc Tham phan: Ong Nguyén Vin Tién
Ong Pham Ton
- Thu ky phién toa: Vi Thanh Thay, Thu ky Toa 4n nhan dan cap cao tai Ba Nang.

-Pgi di¢gn Vién Kiém sdt nhan din cdpcao tai Pa Nangtham gia phién tod:
Ong Pinh Vin Chénh - Kiém sat vién.

Trong ngay 05/5/2020, tai tru so Toa an nhan dan cap cao tai Pa Nang xét xur
phuc tham cong khai vu an kinh doanh thuong mai thy 1y s6: 19/2018/TLPT — KDTM
ngay 10 thang 7 ndm 2018 Vé viéc “Tranh chap hop dong mua ban hang hoa”. Do ¢o
khang céo cia nguyén don va bi don déi voi ban an kinh doanh thuong mai so tham s6
01/2018/KDTM-ST ngay 18/5/2018 ctia Toa an nhan dan tinh Pak Lak.

Gitra cac duong su:

1. Nguyén don: Cong ty cd phan K; dia chi: 29 duong T, phuong B, Quan X,
thanh phd H6 Chi Minh.

Nguwoi dai dién theo phdp ludt: Ba Nguyén Bach T1 — Chuic vu: Cha tich Hoi
d6ng quan tri Cong ty Co phan K, c6 mit.

Ngueoi dai dién theo iy quyén cia nguyén don:

- Ong Nguyén Trong C — Chuc vu: Giam ddc Maketting ving Tay Nguyén; dia
chi: 170 Puong C1, phuong T2, thanh phd B, tinh Pik Lik, c6 mat.

- Ong Phan Vinh N, sinh nam 1989; dia chi: 170 Puong C1, phuong T2, thanh
phd B, tinh Pik Lik, c6 mat

Nguoi bdo vé quyen, loi ich hop phdap cho nguyén don: Ong Lé Thanh N1 va
ong Pam Qudc C1 — Luat su thudc doan luat sy thanh phd Ha Noi, co mit.
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2. Bi don: Ho kinh Doanh TP; dia chi: Thon 3, xa T3, huyén K, tinh Pak Lak.

Nguoi dai dién theo phdp lugt: Ong Lam Van K1 - Chu ho kinh doanh (Pa
chét).

Nguoi ké thira quyén va nghia vu té tung: Ba Tran Thi Nh (c6 mat); anh Lam
Tién P, chi Lam Thi Th (vang mat).

Nguoi dai dién theo uiy quyén cua bi don khi 6ng Lam Vin K1 con song:

- Ba Tran Thi Nh, sinh nam 1972; dia chi: Thén 3, xd T3, huyén K, tinh DBak
Lak

- Ba Vil Thi Thi, sinh nim 1989; dia chi: Thon 4, xa T3, huyén K, tinh ik
Lik, co mit.

Nguoi bao vé quyen, loi ich hop phdp cho bi don: Ong Nguyén Mai H — Luat su
thudc Vin phong Luat su Nguyén Mai H, Poan Luét su tinh Dak Lak, c6 mit.

3. Nguoi c6 quyén loi, nghia vu lién quan:

3.1. Ba Tran Thi Nh, sinh nam 1972; dia chi: Thén 3, x4 T3, huyén K, tinh Pak
Lik (ba Nh ciing 14 ngudi dai dién theo uy quyén cua bj don - c6 mat).

3.2. Anh Lam Tién P, sinh nam 1992; dia chi: Thon 3, xa T3, huyén K, tinh Pak
Lak, ving mat.

Nguoi dai dién theo iy quyén cua anh Lam Tién P: Ba Tran Thi Nh.

4. Ngwoi tham gia té tung khac: Cong ty Kiém toan tu van thué A; Dia chi: Lo
92 duong X1, quan H1, thanh phd Pa Nang.

Nguoi dai dién hop phdp: éng Truong Vian M — Pho tong giam déc, c6 mat.

NQI DUNG VU AN:

Theo don khéi kién ngay 291612017 va trong qud trinh gidi quyét Vi dn nguwoi
dai dién theo 1ty quyén cua nguyén don éng Nguyén Trong C trinh bay

Ho kinh Doanh TP c6 ky hop déng mua ban thudc bao vé thuc vat, gidng cay
trong véi Cong ty c6 phan K tir thang 11/2013. Dén thang 6/2016 Ho kinh doanh nay
c¢6 nhiéu vi pham trong viéc thanh toan tién mua hang nén Cong ty di ngung cung
cap hang hoa va trong khi d6 ho kinh doanh van con no tién Cong ty véi o tién
2.422.240.965d, bao gom: 2.068.032.473d tién mua thuéc BVTV va 354.208.292d
tién mua bap gidng. Theo bién ban xac nhan no dén ngay 30/9/2016 ky ngay
09/10/2016 nhu sau:

- Tién thubc BVTV: Ho kinh Doanh TP no 2.068.032.473d tién mua thudc
BVTV.
- Tién hat gidng ngd: Ho kinh Doanh TP no 354.208.292d tién mua bap gidng.
Tir thang 10/2016 cho dén nay Ho kinh Doanh TP khong tra s tién trén cho
Cong ty va cb tinh tim moi cach dé khong thuc hién tra no va doi chiéu cong no tiép
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theo. Hon nira vao cac ngay 24/3/2017, 18/4/2017 va ngay 12/5/2017 Cong ty da moi
Ho kinh Doanh TP lam viéc dé c6 ké hoach thanh toan céng no nhung Ho kinh
Doanh TP ciing tim cach dé chéi tir thanh toan no.

Viéc Ho kinh Doanh TP khong tra no di gay cho Cong ty c6 phan K nhiéu kho
khin va thiét hai. Do vay, nay Cong ty dé nghi Toa an giai quyét: Buoc Ho kinh
Doanh TP gom cac thanh vién 1a ong Lam Van K1, ba Tran Thi Nh, ong Lam Tién P
phai tra cho Cong ty c6 phan K s tién 1a 2.422.240.965d va tién 1ai suat cham tra tir
ngay 09/10/2016 dén ngay 09/8/2017 1a 181.668.072d.

Péi voi yéu cau phan té caa bi don yéu cau Cong ty co phan K phai tiép tuc
thuc hién hop dong bang viéc giao tra cho Ho kinh Doanh TP 315 mit hang con thiéu
V6i gia tri 13.303.458.122d, thi Cong ty c6 phan K khong dong ¥; Boi 18, hang théng
cac bén ¢ dbi chiéu cong ng Véi nhau vé cac ndi dung sau: S du cong ng dau Ky,
hang héa ban trong ky, thanh toan trong ky va chdt ng; viéc giao nhan hang héa Cong
ty cin clr vao sd giao nhan hang hoa (05 cudn cua Cong ty va 03 cudn cua Ho kinh
Doanh TP ma Céng ty da giao ndp cho Tda an), vé cac bién ban giao nhan hang hoa
thi hai bén da tong hop va ghi lai vao cac s6 giao nhan hang hoa trén.

Theo don phdn t6 ngay 281812017 va trong qud trinh gidi Quyét vu dn ngwoi dai
dién theo 1y quyén cua bi don ba Tran Thi Nh trinh bay:

Ho kinh Doanh TP va Céng ty c6 phan K c6 ky cac hop dong mua ban nhu
Cong ty trinh bay 1a dang. Tuy nhién, theo diém 4, 5 Diéu 3 cua Hop dong nguyén
tac s6 02-DL/2014/HDNT-NOD di ky két ngay 01/10/2014 giita Cong ty ¢ phan K
va Ho kinh Doanh TP, trong qua trinh thyc hién hop dong thi Ho kinh Doanh TP ¢c6
nhan hang theo bién ban giao nhan, gidy ky nhan va cac chung tir ky nhan nhu giay
Viét tay giao cho tai xé, s6 giao nhan giira hai bén. Nhung thyc té s6 hang ma Ho kinh
Doanh TP d nhan khong du so vai s6 hoa don do da xuat ra ciia Cong ty (thé hién rd
trén hoa don dé khong c6 ky nhan cia HO kinh Doanh TP).

V& thoi hiéu ddi voi yéu cau phan td: Sau khi cac bén chua thdng nhét vé viéc
giao nhan hang hoa thi Ho kinh Doanh TP da ¢ khiéu nai do vay vao ngay 12/5/2017
dai dién Cong ty co phan K hop giai quyét khiéu nai véi Ho kinh Doanh TP vé van dé
nay. Nhu vay, Ho kinh Doanh TP da c6 khiéu nai va Cong ty c6 phan K di chap nhan
giai quyét khiéu nai.

Tinh tir ngay 01/11/2013 dén 30/8/2016, Cong ty c6 phan K con giao thiéu hang
cho H kinh Doanh TP so véi hoa don GTGT di xudt 1a 315 mat hang véi tong tri gia
1a 13.303.458.1224.

Nay Céng ty ¢6 phan K yéu cau Ho kinh Doanh TP tra s tién no goc sé tién
2.422.240.965d, bao gom: 2.068.032.473d tién mua thuéc BVTV va 354.208.292d
tién mua bap giéng thi y kién cia Ho kinh Doanh TP nhu sau:
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- Ho kinh Doanh TP khong ddng ¥ tra s tién 354.208.2924d tién mua bip gidng
vi: Theo s6 giao nhan hang tir ngdy 11/5/2015 thi Cong ty c6 phan K da chuyén s6
tién nay sang sé giao nhan thuéc BVTV nén Ho kinh Doanh TP khong con no Cong
ty s6 tién nay nira.

- Ho kinh Doanh TP dong y tra s tién 2.068.032.473d tién mua thuéc BVTV,
nhung khong dong v tra 13i suat véi diéu kién Cong ty ¢ phan K phai tiép tuc thuc
hién hop ddng bang viéc giao tra cho Ho kinh Doanh TP 315 mit hang vdi tong tri
giala 13.303.458.1224.

Theo ban tw khai ciia nguwoi lam ching éng Huynh Van Th trinh bay: Ong 13
nguoi lam thué cho Pai 1y TP, 6ng duoc Pai ly giao nhiém vu di giao hang va nhan
hang vé cho Pai Iy. Ong c6 nhan hang ctia Cong ty c6 phan K — Chi nhanh Pak Lik
(viét tat 1a Cong ty K) tir khoang thoi gian tir nim 2014 dén thang 7/2016, khi nhan
hang thi ong s& Kiém tra hang thuc té nhan (trong d6 kiém tra loai mat hang va so
luong hang) véi bién ban giao nhan hang va ong cho rang mdi 1an nhan hang ong déu
c6 ky nhan vao bién ban giao nhan.

Theo ban tw khai ciia nguoi lam chimg éng Nguyén Tan C2 trinh bay: Ong 1a
nguoi lam thué cho Pai 1y TP tir dau ndm 2014 dén nay, ong dugc Pai 1y giao nhiém
vu di giao hang va nhan hang cia cac Pai 1y khac va Cong ty K. M&i 1an nhan hang
tir Cong ty K thi 6ng déu ky vao bién ban giao nhan hang, trong bién ban giao nhan
thé hién o sé luong hang nhan thuc té, do d6 khi nhan hang s& khong co truong hop
la khong ky vao bién ban giao nhan hang hoa.

Theo bdn ty khai ciia nguwoi lam chitng ba Nguyén Thi Th2 trinh bay: Tir nim
2013 dén nay, ba duoc Pai Iy TP giao nhiém vy lam cong viéc ban hang, trong qua
trinh ban hang thi ba ciing dugc giao nhiém vu nhan hang cua Pai ly TP, mdi lan
nhan hang ba déu ky vao bién ban giao nhan hang day du.

Theo bdn tw khai ciia nguoi lam chirng ba Nguyén Thi Nhat T trinh bay: Ba lam
nhan vién ké toan ban hang cua Pai Iy TP tir thang 10/2014 dén thang 8/2015, hién
nay ba khong lam viéc cho Pai ly nita. Trong thoi gian lam viéc cho DPai 1y TP thi
chirc nang, nhiém vu chinh cua ba 1a nghe dién thoai va 1én toa hang; ba chua bao gio
tham gia kiém dém hang hoa hay nhan hang ctia Cong ty K nén viéc sd lugng hang
héa ma Pai 1y nhan tir Cong ty thi ba khong biét. Tuy nhién, ba c6 vai lan ky nhan
vao sb giao nhan hang va bién ban giao nhan hang, nhung mdi lan ky nhan déu co6 su
chi dao cua ba Tran Thi Nh (12 vo 6ng K1). Ngoai ra, ba duoc biét 1a khi giao hang
thi ¢6 luc Cong ty K giao hang truc tiép tai kho cua Dai Iy TP, c6 lac thi Pai Iy TP
1én chi nhanh ctia Cong ty nhéan hang.

Theo ban tw khai ciia ngwoi lam chirg ba Nguyén Thi H4 trinh bay: Ba lam
nhan vién phy trach giong cdy trong chi nhanh Cong ty c6 phan K tai Pak Lak tir
nam 2013 dén 09/2015. Trong qua trinh lam viéc vi HO kinh Doanh TP thi ba co
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1am s6 sach voi Ho kinh Doanh TP tir ndm 2013, trong qua trinh giao nhan hang thi
ba c6 ddi chiéu sb sach véi Ho kinh Doanh TP. Khi giao nhan hang bén Ho kinh
Doanh TP c6 ba Tran Thi Nh va con trai 13 anh Lam Tién P kiém dém hang hoa day
du, sau d6 vao so cua hai bén ky x4c nhan va trong thang ba c6 d6i chiéu cong no dé
xac nhan ddi chiéu trong cac 1an giao nhan hang. Qua trinh ddi chiéu s6 sach cong no
tir nam 2013 dén thang 09/2016 Ho kinh Doanh TP khong c6 thac méac gi. Vi vay,
viéc Ho kinh Doanh TP cho rang chua nhan du hang trong khi di kiém hang, nhan
hang va ky vao s6 giao nhan hang 1a khong dtng sy that.

Theo cdc ban i khai Ciia nguwoi lam chirmg éng Ho Vian Th3, éng Pdu Bd N2,
ong Nguyén Trong Thé4 déu trinh bay: Ong Th3, ong N2, 6ng Th4 déu 1a 1ai xe cua
Chi nhanh Cong ty c6 phan K tai Dak Lak, trong qua trinh 1am viéc thi da nhiéu lan
chd hang (thudc bao vé thuc vat, hat gidng nong san) cia Cong ty giao cho Ho kinh
Doanh TP. Qua trinh ché hang dén giao nhu sau: Khi nhan dugc 1énh bdc hang cua
Cong ty dé di giao hang cho Ho kinh Doanh TP thi bat dau lai xe xudng kho cua Chi
nhanh Coéng ty boc du sd luong hang can giao, sau d6 cho hang xuéng Ho kinh
Doanh TP dé giao, khi giao hang thi c6 ngudi nhan 1a anh Lam Tién P, ba Tran Thi
Nh. Khi bdc hang xudng thi ba Nh, anh P kiém, dém s luong hang, sau d6 ba Nh
anh P bao két qua cho ké toan cua Ho kinh Doanh TP vao s6 va nhap gitt liéu vao
may, song ba Nh anh P ky vao s6 giao nhan hang cua Cong ty va dai dién caa Cong
ty ciing ky vao s6 cia Ho kinh Doanh TP. Trudng hop, ba Nh, anh P khéng ky nhan
hang thi s& chd hang lai vé cong ty. Do vay, viéc Ho kinh Doanh TP cho rang chua
nhan du hang trong khi da kiém hang, nhan hang va ky vao s6 giao nhan hang 1a
khong dung su that.

Theo bdn tw khai ciia nguoi lam chirmg éng Phan Vinh N trinh bay: Ong giit
chtc vu Sales Admin phu trach céc cong viéc tai Chi nhanh Céng ty c6 phan K tai
Pik Lak nhu sau: Tiép nhan don hang héa tir khach hang hoic nhan vién sales bang
dién thoai; ra Iénh xuat hang, ra hoa don vao s6 ho kinh doanh giao cho thu kho xuét
hang va diéu 1ai xe giao hang theo 1énh xuit hang. Cong ty tién hanh giao dich véi
Ho kinh Doanh TP tir ngay 01/10/2013 dén thang 09/2016. Vao nhiing thang dau
giao dich thi 6ng c6 tiép nhan don hang tir Ho kinh Doanh TP hoic sale ban hang chi
nhanh, sau d6 tién hanh xuat Iénh, hoa don vao s6 Ho kinh Doanh TP, giao lai xe di
giao hang. Tinh tir thoi diém bat dau giao dich dén ngay 01/01/2014 s6 lugng hang
hoéa twong ung véi hoa don tién hanh giao truc tiép cho Ho kinh Doanh TP va Ho
kinh doanh ¢6 xac nhan bang chir ky trong s6 giao nhan hang.

Ngoai truong hop giao hang truc tiép nhu trén thi tir ngay 02/01/2014 Céng ty
c¢6 gui hang trudc sau d6 xuat héa don sau; luong hang giri dugc ghi o cot ghi cha
ctia SO giao nhan hang héa c6 ky nhan cia hai bén, sau mot vai ngay sau sé tién hanh
ra hoa don luong hang guii va s& gach luong hang giri bén cot ghi cha di va vao sd
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héa don hang giri giao cho nhan vién sales xudng 1am s6 v&i HO kinh Doanh TP.

Ddi v6i cac hoa don dd xuat nhung chua giao hang cho H6 kinh Doanh TP thi s&
ghi vao cdt ghi cha la hang HO kinh Doanh TP gtri kho Chi nhanh va Chi nhanh sg
tién hanh tra hang vao thoi diém Ho kinh doanh yéu cau. Viéc tra hang ciing duogc thé
hién & cot ghi cht va dugc HO kinh doanh xac nhan du hang.

Viéc giao nhan hang héa véi HO kinh Doanh TP s€ c¢6 phuong thuc chung 1a
truc tiép va gian tiép: Truc tiép 1a khi lvgng hang héa xuit di twong wng véi hoa don
giao xudng cho Ho kinh Doanh TP dugc Ho kinh doanh x4c nhan da nhan du hang tai
s6 giao nhan hang. Gian tiép 1a khi Ho kinh Doanh TP 1én nhan hang tai kho chi
nhanh duogc thé hién bang bién ban giao nhan hang va s& dugc ghi vao sd & cot ghi
chu 1a hang gui HO kinh Doanh TP nhan tai kho Chi nhanh.

Viéc Ho kinh Doanh TP cho rang chua nhin du hang trong khi dd kiém hang,
nhan hang va ky vao s giao nhan hang 1a khong dung su that.

Theo bdn ty khai ciia nguoi lam chitng 6ng Khong Van Nh trinh bay: Tir nam
2013 dén thang 02/2017 6ng Nh gitt chic vu Phé giam dbc chi nhanh Cong ty cd
phan K tai Pak Lik. Trong qua trinh lam viéc voi HO kinh Doanh TP 6ng ¢ 1am so
sach va ddi chiéu so sach trong qua trinh giao nhan hang héa véi Ho kinh Doanh TP.
Khi giao nhan hang bén Ho kinh doanh c6 ba Tran Thi Nh va con trai 1a anh Lam
Tién P kiém dém hang day du, sau d6 vao s6 cia 02 bén c6 ky xac nhan va trong
thang cac bén déu ddi chiéu céng no dé xac nhan d6i chiéu trong cac 1an giao nhan
hang. Qua trinh di chiéu so sach tir nam 2013 dén thang 09/2016 Ho kinh Doanh TP
khong co thac mic gi. Vi vay, viéc Ho kinh Doanh TP cho rang chua nhan du hang
trong khi da kiém hang, nhan hang va ky vao s6 giao nhan hang 1a khong ding su
that.

Theo bdn tw khai ciia ngwoi lam chirng éng Neuyén Trong Tha trinh bay: Trong
Cong ty K — chi nhanh Pak Lik thi 6ng duoc giao nhiém vu lam thu kho tai chi
nhanh. P4i voi quy trinh xuat hang cho Ho kinh Doanh TP nhu sau: Khi nhan duoc
lénh xuat hang cua Sale Admin hozc Gidm ddc chi nhanh xuat hang cho Ho kinh
Doanh TP thi 6ng can cir vao 1énh xuat hang dé xuat hang cho tai xé chi nhanh di
giao hang cho Ho kinh Doanh TP. Trudc khi cho hang di giao thi 6ng va tai xé xe
kiém dém hang dtng nhu sé lugng Iénh xuat hang va cho tai xé ky vao 1énh xuat
hang. Trudng hop, Ho kinh Doanh TP 1én kho Chi nhanh Cong ty nhan hang tryc tiép
thi 6ng xuat dung sd luong hang theo 18nh xuat hang cho Ho kinh Doanh TP; hai bén
kiém tra hang day du va ky vao bién ban giao nhan hang hoa, mdi bén giit 01 ban.
Sau d6, ong dua bién ban giao nhan cho Sale Admin hoic ong Khéng Vin Nh dé
Sale Admin hoic ong Nh dbi chiéu, lap s6 sach vai Ho kinh Doanh TP sau.

Véi ngi dung néu trén tai bdn dn kinh doanh thwong mai so tham sé
01/2018/KDTM-ST ngay 18/5/2018 ciia Toa dn nhan ddn tinh Dak Lak da quyét dinh
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Can ctr vao Diéu 37, biéu 38, khoan 1 Diéu 147, Biéu 227 cua Bo luat té tung
dan sy nim 2015; Diéu 24, Piéu 34, Piéu 50, Diéu 54, Piéu 55, Piéu 319 Luat
thuong mai; Didu 430, Diéu 431, Diéu 433, Diéu 437 B6 luat dan sy nam 2015; Nghi
quyét s6 326/2016/NQ-UBTVQH14 ngay 30/12/2016 cta Uy ban Thuong vu Qudc
hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 18 phi
Toa an.

- Chip nhan don khai kién cua nguyén don vé viéc yéu cau bj don tra tong sb
tién 2.422.240.965 dong va sb tién 1di cham tra tam tinh tir ngay 09/10/2016 dén ngay
17/5/2018 1a 331.847.000 dong va tiép tuc tinh 13i cho dén khi H6 kinh Doanh TP tra
ng xong.

- Chap nhan mot phan don phan té cua bi don ddi Véi viée yéu cau nguyén don
giao tra lai s6 hang giao con thiéu tir ngdy 05/9/2015 dén ngay 12/7/2016 (tong 69
hoa don) voi gid tri 1a 4.252.231.399 dong.

- Pinh chi mdt phan yéu cau phan t6 cua bi don dbi véi viéc yéu cau buoc
nguyén don giao tra lai toan bo hang héa ma Cong ty da giao thiéu cho Ho kinh
Doanh TP trudc ngay 05/9/2015 véi gia tri 13 9.051.226.723 dong.

Tuyén xu:

Buoc Ho kinh Doanh TP tra cho Céng ty cd phan K s tién ng gbc la
2.422.240.965d va tién 1ai sudt cham tra tir ngay 09/10/2016 dén ngay 17/5/2018 1a
331.847.0004 va tiép tuc tinh 1ai suat cho dén khi tra ng xong.

Budc Cong ty c¢o phan K tra cho Ho kinh Doanh TP 69 mit hang con thiéu tir
ngay 05/9/2015 dén ngay 12/7/2016 theo cac sd hoa don:

Stt | S6 Héa | Ngay Hoéa Tén hang S6 | Pongia| Thanh tién
don don lugng

1 |1107 |10/9/2015 |Ridomil Gold 68WP 100g | 7000 | 43.785| 306.495.000
2 1109 |10/9/2015 | Anvil 5S5C 250ml 800 62.265 49.812.000
3 |1142 | 15/9/2015 | Revus Opti 440SC 100ml 350 53.547 18.741.450
4 1203 | 14/10/2015 | Trigard 100SL 10mi 1.500 | 13.821 20.731.500
5 |1257 |26/10/2015 | Tervigo 20SC 100ml 2.000 | 61.000| 122.000.000
6 |1300 |30/10/2015 | Nominee 10SC 20ml 4.000 | 35.125| 140.500.000
7 11372 | 04/11/2015 | Ridomil Gold 68WP 100g |10.000 | 45.300 | 453.001.500
8 | 1372 |04/11/2015 | Tervigo 20SC 100ml 300 61.000 18.299.925
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9 |1373 |05/11/2015 | Tervigo 20SC 100ml 2.000 | 61.000| 122.000.000
10 | 1400 |11/11/2015 | Tervigo 20SC 100ml 1.000 | 61.000 60.999.750
11 | 1400 |11/11/2015 | Ridomil Gold 68WP 100g | 3.000 | 45.300 | 135.900.450
12 | 1715 | 17/12/2015 | Nominee 10SC 20mi 4.000 | 35.700 | 142.800.000
13 | 1716 | 17/12/2015 | Anvil 55C 100ml 300 27.000 8.099.910
14 11716 | 17/12/2015 | Anvil 55C 250ml 200 65.000 13.000.050
15 | 1716 | 17/12/2015 | Dual Gold 960EC 50ml 800 32.600 26.080.320
16 | 1736 | 21/12/2015 | Ridomil Gold 68WP 100g | 1.000 | 45.300 45.300.150
17 | 1736 | 21/12/2015 | Karate 2.5EC 250mi 800 46.600 37.280.040
18 | 1736 | 21/12/2015 | Karate 2.5EC 50ml 2.000 | 11.500 22.999.200
19 | 1742 | 22/12/2015 | Anvil 5SC 1lit 360 |238.000 85.680.126
20 | 1781 | 26/12/2015 | Ridomil Gold 68WP 100g | 2.000 | 45.300 90.600.300
21 1781 | 26/12/2015 | Ridomil Gold 68WP 1kg 100 | 440.000 44.000.040
22 |1783 | 27/12/2015 | Ridomil Gold 68WP 1kg 200 | 440.000 88.000.080
23 | 264 15/02/2016 | Ridomil Gold 68WP 100g | 1.000 | 45.300 45.300.150
24 | 264 15/02/2016 | Anvil 5SC 100ml 500 27.000 13.499.850
25 | 264 15/02/2016 | Anvil 5SC 250ml 200 65.000 13.000.050
26 | 264 15/02/2016 | Karate 2.5EC 250ml 200 46.600 9.320.010
27 | 335 19/02/2016 | Ridomil Gold 68WP 100g | 2.800 | 45.300 | 126.840.420
28 | 335 19/02/2016 | Dual Gold 960EC 50ml 800 32.600 26.080.320
29 | 351 19/02/2016 | Ridomil Gold 68WP 100g | 5.000 | 45.300 | 226.500.750
30 | 351 19/02/2016 | Anvil 5SC 250ml 800 65.000 52.000.200
31 | 351 19/02/2016 | Karate 2.5EC 250ml 800 46.600 37.280.040
32 | 351 19/02/2016 | Karate 2.5EC 50ml 2.000 | 11.500 22.999.200
33 | 360 20/02/2016 | Tervigo 20SC 500ml 100 | 300.000 29.999.970
34 | 360 20/02/2016 | Champion 57.6DP 60g 750 16.200 12.150.338
35 | 373 20/02/2016 | Anvil 5SC 1 lit 180 | 238.000 42.840.063




36 | 657 09/4/2016 | Anvil 5SC 100ml 500 | 25.714 12.857.000
37 | 657 09/4/2016 | Champion 57.6DP 60g 750 | 15.429 11.571.750
38 | 657 09/4/2016 | Ridomil Gold 68WP 100g | 2.000 | 43.143 86.286.000
39 | 657 09/4/2016 | Marshal 5G 1Kg 240 | 60.952 14.628.480
40 | 657 09/4/2016 | Tervigo 20SC 100ml 2.000 | 59.553 | 119.106.000
41 | 691 28/4/2016 | Ridomil Gold 68WP 100g | 1.700 | 45.300 77.010.255
42 1691 28/4/2016 | Tervigo 20SC 100m| 1.000 | 61.000 66.999.750
43 | 691 28/4/2016 | Marshal 200SG 500ml 400 |112.000 44.800.140
44 | 691 28/4/2016 | Selecron 500EC 100ml 2.000 | 35.600 71.200.500
45 | 860 12/5/2016 | Champion 57.6DP 60g 750 | 16.200 12.150.338
46 | 860 12/5/2016 | Ridomil Gold 68WP 100g | 2.000 | 45.300 90.600.300
47 | 860 12/5/2016 | Tervigo 20SC 100ml 800 | 61.000 48.799.800
48 | 1056 | 10/6/2016 | Ridomil Gold 68WP 100g | 1.000 | 45.300 45.300.150
49 | 1057 |10/6/2016 | Michelle 62EC 100ml 1.000 | 25.001 25.000.500
50 [ 1113 | 21/6/2016 | Ridomil Gold 68WP 100g | 500 | 45.300 22.650.075
51 [ 1113 | 21/6/2016 | Tervigo 20SC 100ml 1.000 | 61.000 60.999.750
52 | 1113 | 21/6/2016 | Marshal 200SG 500ml 100 |112.000 11.200.035
53 [ 1113 | 21/6/2016 | Marshal 5G 1Kg 20 | 305.000 6.099.996
54 | 1283 | 24/6/2016 | Dual Gold 960EC 50ml 1.000 | 34.436 34.436.000
55 | 1283 | 24/6/2016 | Selecron 500EC 100ml 500 | 37.294 18.647.000
56 | 1283 | 24/6/2016 | Nevo 330EC 10ml 480 | 12.435 5.968.800
57 | 1283 | 24/6/2016 | Voliam Targo 20ml 240 28.817 6.916.080
58 | 1283 | 24/6/2016 | Vista 72.5 WP 50g 120 | 27.578 3.309.360
59 | 1283 | 24/6/2016 | Tervigo 20SC 100ml 5.000 | 61.484| 307.420.000
60 | 1283 | 24/6/2016 | Ridomil Gold 68WP 1kg 210 | 422.436 88.711.560
61 | 1334 | 25/6/2016 | Ridomil Gold 68WP 100g | 1.300 | 45.300 58.890.195
62 | 1334 25/6/2016 | Anvil 5SC 1 lit 240 | 238.000 57.120.084




63 | 1342 | 28/6/2016 | Ridomil Gold 68 WP 1kg 100 | 440.000 44.000.040
64 | 1342 | 28/6/2016 | Anvil 5SC 100ml 300 27.000 8.099.910
65 | 1342 | 28/6/2016 | Anvil 5SC 250ml 120 65.000 7.800.030
66 | 1425 | 05/7/2016 | Champion 57.6DP 60g 1.500 | 16.201 24.301.500
67 | 1425 | 05/7/2016 | Marshal 5G 1Kg 480 64.000 30.719.808
68 | 1430 | 07/7/2016 | Marshal 200SG 500ml 200 |112.000 22.400.000
69 | 1447 | 12/7/2016 | Tervigo 20SC 500ml 10 | 300.000 2.999.997

Tong gié tri (69 Hoa don): 4.252.231.399

Ngoai ra ban an con tuyén vé an phi va quyén khang cao cia cac duong su.

Sau khi xir so thAm: Ngay 28 va 31 Thang 5 nidm 2018 ba Tran Thi Nh va ong
Lam Vian K1 13 chit Ho kinh Doanh TP lam don khang cio véi noi dung. Bé nghi
xem xét vé thoi hiéu khoi kién trong vu an, vi theo dng K1 thi thoi hiéu khéi kién van
con dbi voi toan bd giao dich thong qua 03 hop dong da duogc ky két gitra 02 bén,
d6ng thoi dé nghi xem xét lai viéc tinh 13i suat ctia s6 tién ma Ho kinh Doanh TP con
thiéu cua Cong ty co phan K;

Ngay 31 Thang 5 nam 2018 6ng Nguyén Trong C 1a nguoi dugc dai dién theo
phap luat ctia Cong ty co phan K (viét tit 1a K) uy quyén tham gia té tung ¢ cap so
tham khang cdo ban an véi noi dung. Dé nghi xem xét lai thoi hiéu khai kién vu an
vi theo 6ng C thoi hiéu khai kién da hét, (BL 535).

Tai phién toa phtic thAm: Nguyén don khong rat don khai kién; Nguyén don, Bi
don khong rat don khang cdo ma van giit nguyén ndi dung khang cdo nhu trén; cac
bén khong thoa thuan dugc vai nhau vé viéc giai quyét vy an;

Nguoi bao vé quyén loi ich hop phap cho Cong ty c6 phan K d& nghi hoi dong
xét xir khong chap nhan don khang cdo cua 6ng Lam Van K1 1a chi Ho kinh Doanh
TP, chap nhan don khang cao cua Cong ty c¢6 phan K. Stra ban 4n so tham. Khong
chap nhan yéu cau phan té cua Ho kinh Doanh TP; Nguoi bao vé quyén loi ich hop
phap cua ho kinh doanh TP dé nghi khong chap nhan khang céo ctua Cong ty co phan
K, chap nhan khang cao ctia Ho kinh Doanh TP;

Vién kiém sat nhan dan cap cao tai Pa Ning cho rang: Tham phan chu toa phién
toa va Hoi dong xét xur da thuc hién dung cac quy dinh cua Bo luat té tung dan su.
Céac duong su da thyc hién dung quyén nghia vu cia minh. V& ndi dung vu an: D&
nghi hoi dong xét xir khong chap nhan chap don khang céo ciia Ho kinh Doanh TP;
chap nhan don khang cio cua Cong ty c¢6 phan K.
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NHAN PINH CUA TOA AN

Can clr vao cac tai liéu chang ctr ¢6 tai hd so vu an, 16i trinh bay ctia cac duong
su va két qua tranh tung tai phién toa, trén co s& xem xét khach quan, toan dién va
day du chiing cir hoi dong xét xir phic tham nhan dinh nhu sau:

[1] V& t6 tung:

[1.1] Trong giai doan chuan bi xét xir phic tham 6ng Lam Van K1 1a chi Ho
kinh Doanh TP chét do vay toa an cip phiic thim dua vo va cac con dng K1 vao tham
gia t6 tung véi tu cach nguoi ké thira quyén nghia vu té tung cua 6ng K1.

[1.2] Can ctr vao cac tai lidu c6 tai hd so vu an va 16i thira nhan cua 02 bén
duong sy tai phién toa c6 du can ctr dé khang dinh. Trong khoang thoi gian tir thang
10 nam 2013 dén thang 6 nam 2016 gitra H6 kinh Doanh TP va Céng ty C6 phan K
c6 ky két véi nhau 03 hop ddng kinh té vé viéc mua ban thudc bao vé thuc vat va
gidng cay trong, cu thé:

Hop dong sé 27/K/HDPNT/2013 ngay 01/10/2013. (BL135)
Hop dong sé6 02/ DL/ 2014/HDNT/NOD ngay 01/10/2014. (BL 125)
Hop dong sé 37/ DL/ 2016/HDNT/NOD ngay 01/10/2016. (BL130

Theo céc diéu khoan quy dinh vé hiéu luc caa 03 hop dong néu trén hop déu co
quy dinh “Hop dong ndy chi chinh thirc hét hiéu lwc khi hai bén da quyét todn xong
toan bg hang héa va céng no dwoc xdc dinh trong bién bdn thanh Iy hop dong”.
Trong qua trinh thuc hién cac hop dong néu trén thé hién 02 bén chua lam cac thu tuc
quyét toan va thanh 1y cac hop dong, tai ban khai ngay 22 thang 9 nim 2017 (BL367)
va tai phién toa hom nay 6ng C thira nhan “Trudc khi ky két hop dong méi va cham
dut hop dong cii thi hai bén khong ddi chiéu lai cong no cii ciing nhu thanh quyét
toan qua trinh mua ban hang hoéa véi nhau. Nhu vay: An so tham xac dinh quan hé
phap luat can giai quyét 1a “Tranh chdp hop dong mua bin hang héa” 1a dung.

[1.3] Ciing tai cic bién ban ddi chiéu cong ng, hang hoéa néu trén cac bén khong
théng nhat dugc sb hang di giao nhan do vy y kién chung 1 “thdng nhat dua ra cac
co quan c6 thAm quyén giai quyét theo quy dinh cua phap luat” (BL 262).

Ngay 29 thang 6 nam 2017 Cong ty c6 phan K cian ¢ véao 03 bién ban lam viéc
gitra 02 bén dé kién doi Ho kinh Doanh TP s6 tién con thiéu theo 03 hop dong di ky
két.

Ngay 28 thang 8 nam 2017, Ho kinh Doanh TP ¢6 yéu cau phan to doi Cong ty
cd phan K sé hang giao con thiéu theo 03 hop ddng da ky két. Do 02 bén khong
thdng nhat duoc theo 03 bién ban, khi ddi chiéu cong no, hang hoa cia 03 hop dong
(tong s6 hang héa giao con thiéu tir 09/01/2014 dén 12/7/2016 cia 312 héa don cé

315 mdt hang gid tri la 13.303.485.112 dong). Theo Ho kinh Doanh TP cho rang s6
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hang trén HO kinh Doanh TP d tra tién va Cong ty ¢6 phan K d3 xuat hoa don nhung
chua giao hang, bdi vi tai s6 giao nhan hang héa chua c6 chit ky cta Ho kinh Doanh
TP.

Xét vé thei hiéu kheéi kién: Xét thay sau khi bi don c¢6 yéu cau phan té vé sb
luong hang hoa ma nguyén don giao con thiéu, bén nguyén don c6 yéu cau xem xét
vé thoi hiéu khoi Kién. Toa an cap so tham di xem xét vé thoi hiéu khoi kién 1a dung
v6i quy dinh vé thoi hiéu khoi kién theo quy dinh caa Bo luat dan sy va Diéu 184
Bo Luat t6 tung dan su. Xét thdy: Day 1a quan hé phap luét vé tranh chap hop dong
mua ban hang hoa, cac bén tranh chip nhau vé hang va tién trong viéc thuc hién cac
hop déng déu chua duoc thanh 1y, do vay ban an so tham cho rang hét thoi hiéu khai
kién ddi véi cac giao dich caa 02 bén trude ngay 05/9/2015 1a khong ding véi cac
quy dinh cta phap luat.

Tuy nhién vé thoi hiéu khoi kién trong vu an nay toa an cép phuc tham khong
xem xét va dé cap bai I&; viéc Toa an cdp so tham cho rang Ho kinh Doanh TP c6
yéu cau phan to dé thu 1y quan hé phap luat 1a tranh chp hang héa la khong ding.
Pang 18 ra trong vu an nay Toa an cap so tham chi xem xét va coi yéu cau cia Ho
kinh Doanh TP 14 viéc “phan dbi” do vay néu c6 can cir Cong ty c6 phan K con giao
thiéu hang thi budc phai giao hang cho Ho kinh Doanh TP vi day 1a quan hé vé tranh
chap hop d6ng mua ban hang héa. Do vy Toa an cip phuc thim sé& tra lai tién tam
mg an phi so tham cho Ho kinh Doanh TP, va s& xem xét cac chung cir lién quan ké
tir khi 02 bén ky két va thyuc hién hop déng.

[2]. Xét thdy: Sau qua trinh hon 03 ndm thuc hién 03 hop dong néu trén, chinh
thirc ngay 24 thang 3 nam 2017 giita 02 bén d3 c6 bién ban hop giai quyét cong ng
sau do vao cac ngay 18/4/2017 va 12/5/2017 [BL 260,261,262], cac bén tiép tuc c6
budi 1am viéc dé giai quyét cong no va sd luong hang hoa da giao nhan, va sd tién
theo 03 hop dong dd duogc cac bén ky két. Tai cac bién ban néu trén déu thé hién tong
s6 tién theo hoa don ma phia Cong ty ¢ phan K da xuit cho Ho kinh Doanh TP tir
thang 11 nam 2013 dén 30/9/2016 K di xuat ban hang nong dugc cho dai 1y tong
cong hon 45 ty dong (chinh xac 14 45.931.179173 dong) Ho kinh Doanh TP d3 thanh
toan cho Cong ty c6 phan K tong cong 43.863.147.240 dong con thiéu 2.068.032.473
dong. Nhu vay Ban an so tham xac dinh Ho kinh Doanh TP con n¢ caa Cong ty €6
phan K sé tién 2.422.240.965 ddng (Trong d6 2.068.032.473 dong tién da xac nhan
cong ng va 354.208.292 dong tién mua bap giéng) theo cac bién ban d6i chiéu vé ng
vé tién 1a c6 can cu. Tai phién toa phuc tham cac bén déu thira nhan s tién con no
nhu Quyét dinh cua Ban an so tham

[4] Xét vé viéc danh gia chiing cir vé tranh chap hang hoa gitta hai bén thi thay:
Sau khi toa 4n cap so tham thu 1y yéu cau phan t6 caa bi don, Toa 4n da thuc
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hién viéc thu thap xac minh chung ct d6 1a triéu tdp cac bén ddi chat dé lam rd sb
lwong hang cac bén di giao nhan: tuy nhién phia bén nguyén don tir chdi tham gia dbi
chat, Toa an cdp so thim ciing yéu cdu cac bén cung cap ban gc hodc pho to cb xac
nhan cda cac bén tuy nhién viéc nay ciing chua thuc hién duoc (phia nguyén don tu
chéi d6i chat).

Tai cip phtic thim, Toa 4n di uy thac cho toa cap so tham thuc hién viéc doi
chat (di chiéu) giira cac duong sy dé 1am rd nodi dung trong cac s6 giao nhan hang
héa dugc xac nhan gitta 02 bén dé tir 46 xac dinh s6 lwong hang héa cac bén di thira
nhan c6 giao nhan, va xac dinh hang hda ma cac bén con tranh chip. Bong thoi yéu
cau cac bén giao nop sé giao nhan hang héa 1a ban gbc hoic ban sao c6 xac nhan cua
cac bén.

Céac bén déu thtra nhan viéc giao nhan hang hoa 02 bén déu c6 sd giao nhan
hang hoa vé s6 héa don ciing nhu sé hang hoa cua timg hoa don, va sb tién cua ting
hoa don, d6ng thoi cac bén mac di chua cing nhau thanh 1y cac hop déng nhung hai
bén déu thira nhan c6 thudng xuyén dinh ky hang thang, hang quy déu c6 doi chiéu
s6 sach va xac nhan cong ng va khong co tranh chap gi vé tong s6 hang hoa da thé
hién trong 05 s6 giao nhan hang héa 1a 45.931.179.713 dong, chi khi Cong ty c6 phan
K kién doi sb tién Ho kinh Doanh TP con thiéu thi Ho kinh Doanh TP mdéi yéu cau
Cong ty cd phan K giao hang con thiéu. Nhu vay qua xem xét danh gia toan bo ching
Clr va qué trinh d6i chiéu cong no gitta 02 bén thay rang khong co cin cir dé khang
dinh phia Cong ty c6 phan K chua giao du hang cho Ho kinh Doanh TP. Do vdy y
kién va chirng cit ciia Hé kinh Doanh TP cho rang; Hg kinh Doanh TP chuea ky nhdn
hang héa trong s6 giao hang doi Véi 312 héa don ¢é 315 mdt hang nén yéu cdu Cong
ty cé phan K phdi giao dii hang la khéng cé can cit.

Tai phién toa hom nay dai dién Cong ty kiém toan cho rang tai bao céo kiém
toan xac dinh duoc tong s6 hang hoa khong c6 bién ban giao nhan 1a 12.456.360.635
d6ng. Tuy nhién y kién cua dai dién Cong ty kiém toan ciing thira nhan chua c6 du
can cu dé xac dinh trén thyc té cac bén da giao, nhan hang chua? Va chi xac nhan
trén ho so 1a chua c6 bién ban giao nhan.

Tu nhitng phan tich va vién dan néu trén xét thay don khai kién va don khang
céo ctia Nguyén don 14 ¢6 can cir chap nhan. Yéu cau cia Bi don va khang céo cua bi
don 13 khéng c6 can ctr chap nhan.

[5] Vé an phi: Pon khang céo cua Ho kinh Doanh TP khong duoc chap nhan
nén phai chiu an phi phuc tham.

Vi cac le néu trén,
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QUYET PINH
1. Can ctr khoan 2 Diéu 308 Bo luat té tung dan su.
Chép nhan don khang cdo cia Cong ty cd phan K.
Khéng chap nhan don khang cdo cua Ho kinh Doanh TP.

Stra Ban an kinh doanh thwong mai so tham s6 01/2018/KDTM-ST ngay
18/5/2018 ciia Toa 4n nhan dan tinh Dak Lak.

Cin ctr vao Diéu 37, Piéu 38, khoan 1 Piéu 147, Biéu 227 cua Bo luat td tung
dan sy nim 2015; Diéu 24, Piéu 34, Piéu 50, Diéu 54, Piéu 55, Piéu 319 Luat
thuong mai; Didu 430, Diéu 431, Diéu 433, Diéu 437 B6 luat dan sy nam 2015; Nghi
quyét s6 326/2016/NQ-UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong vu Qudc
hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi va 18 phi
Toa an.

Tuyén xu:

- Chap nhan don khoi kién cua Nguyén don vé viéc yéu cau bi don tra tong s6
tién 2.422.240.965 dong va phai tra s tién 1ai cham tra tam tinh tir ngay 09/10/2016
dén ngay 17/5/2018 1a 331.847.000 dong va tiép tuc tinh 13 cho dén khi Ho kinh
Doanh TP tra ng xong.

- Khong chap nhan yéu cua bj don d6i véi viéc yéu cau nguyén don giao tra lai
s6 hang giao con thiéu tir ngay 09/01/2014 dén ngay 12/7/2016 (trong téng sé 312
héa don cé 315 mdt hang gid tri la 13.303.485.112 dong).

- Budc Ho kinh Doanh TP tra cho Cong ty c¢6 phan K sé tién no goc la
2.422.240.965d va tién 1ai suat cham tra tir ngay 09/10/2016 dén ngay 17/5/2018 1a
331.847.000d va tiép tuc tinh 14i suat cho dén khi tra ng xong.

2. An phi: Ho kinh Doanh TP phai chiu 4n phi phac tham,sé tién 2.000.000 dong
nop tam ung an phi theo bién lai s6 0007379 ngay 11/6/2018 tai Cuyc thi hanh 4n dan
su tinh Pak Lik nay duoc chuyén thanh tién an phi phac tham.

Cong ty c6 phan K khong phai chiu an phi so thim va phuc tham. Hoan tra cho
Cong ty c6 phan K sé tién 2.000.000 dong theo bién lai thu tién sb 0007367 ngay
07/6/2018 tai Cuc thi hanh 4n dan sy tinh Bak Lk, va sb tién 42.105.500d (Bén mueoi
hai triéu, mgt tram lé nam ngan, nam tram dong) ma Cong ty da nop theo bién lai thu
s6 0002330 ngay 07/8/2017 cua Chi cuc thi hanh an dan sy huyén K.

3. Cac quyét dinh khic cua ban 4n so tham khong co khang cdo, khang nghi da
c6 hiéu lyc phap luat ké tir ngay hét thoi han khang co, khang nghi.

Ban an phitic tham co hiéu luc phap luat ké tir ngay tuyén an.
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Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- TAND t6i cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao;
- TAND tinh Bak Lik
- Cyc THADS tinh Pdk Lik;
- Chi cuc THADS tinh ik Lak;
- Cac dwong sy (theo dia chi),
- Luu trit, HSVA, Phong HCTP.
Mai Xuan Thanh
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