TOA AN NHAN DAN CAP CAO CONG HOA XA HOI CHU NGHIA VIET NAM
TAI PA NANG Poc 1ap - Tu do - Hanh phuc

Ban 4n so: 24/2024/HC-PT

Ngay 24/01/2024

Vv “Khiéu kién quyét dinh hanh chinh
trong linh viec quan 1y dat dai”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Hgi dong xét xir phiic tham gom c6:

Thdam phdn - Chui tog phién toa:  6ng Pham Ngoc Thai
Cdc Thdam phan: ong Tran Quéc Cudng
ba V6 Thi Ngoc Dung

- Thu ky phién toa: ba Dwong Thi Tuyét Trinh - Thu ky Toa 4n nhan
dan cap cao tai ba Nang.

- Dgi dign Vign Kiém sdt nhén dén cap cao tgi Pa Ning tham gia phién
toa: ba Bui Ngo Y Nhi - Kiém sat vién.
~ Ngay 24 thang 01 nam 2024, tai diém qéu trung tam try s& Toa an nhan dan
cap cao tai Pa Nang va diém cau thanh phan try s6 Toa an nhan dan tinh Kon
Tum. Toa an nhan dan cap cao tai Pa Nang mo phién toa tryc tuyén xét xir phic
tham cong khai vu an hanh chinh thy ly s6 294/2023/TLPT-HC ngay 01 thang
11 nam 2023 vé viéc “Khiéu kién quyet dinh hanh chinh trong linh viec quan Iy
dat dai”.
Do Ban 4n hanh chinh so thim s6 05/2023/HCST ngay 14 thang 9 nim
2023, Toa an nhan dan tinh Kon Tum bi khang céo.
Theo Quyét dinh dua vu an ra xét xir s6 679/2024/QDPT-HC ngay 02
thang 01 nam 2024, gitra cac duong su:
- Nguwoi khoi ki¢n: ba V6 Thi Thuy H, sinh nam: 1951; dia chi: t6 dan phd
B, thi tran P, huyén N, tinh Kon Tum, c6 mat.
- Ngwoi b ki¢n: Uy ban nhan dan huyén B, tinh Kon Tum; dia chi: s A L,
thi tran D, huyén D, tinh Kon Tum.
Nguoi dai dién theo phap luat: 6ng Pang Hoang N - Chire vu: Chu tich
UBND huyén D, vang mat.
Nguoi dai dién theo uy quyén:’ ong Dang Quang HI - Chac vy: Phé Chu
tich UBND huyén B (Theo Gidy uy quyén s6 95/UQ-CTUBND ngay
07/8/2023), c6 mat.
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Pia chi cong tac: khdi C, thi trin B, huyén D, tinh Kon Tum.

Nguoi bao vé quyén va loi ich hop phap cia UBND huyén D: ba Lé Thi
Thu T — chuc vu: Truéng phong tai nguyén va moéi truong huyén b, tinh Kon
Tum, c6 mat.

- Ngwoi c6 quyén lgi, nghia vu lién quan:
+ Uy ban nhan dan xa D, huyén Pik To, tinh Kon Tum
Dia chi: thon 1, xa Dién Binh, huyén Dak To, tinh Kon Tum.

Nguoi dai dién theo phap luat: ong Nguyén Hong L — Chirc vu: Chu tich
UBND x3a D, c6 mat.

Dia chi cong tac: thon A, xa D, huyén D, tinh Kon Tum.
NOI DUNG VU AN

Theo Pon khéi kién ngay 30/5/2023, qud trinh té tung va tai phién toa
nguwoi khoi kién ba Vo Thi Thuy H trinh bay:

Ba Vo Thi Thuy H cung gia dinh di kinh té m&i nam 1976 tai thon D, xa D,
huyén D, tinh Kon Tum. Pén nam 1992, ba V6 Thi Thuy H khai hoang manh
dat trén mat tién Qudc 16 A ¢o chleu ngang dai 30m, chiéu dai 50m va c6 sy xac
nhan cta Uy ban nhan dan (Viét tit 1a UBND) xa D vao ngay 23/9/1992. Pén
nim 1996 thi duoc cap Gidy chung nhan quyén su dung dét (Viét tat 1a
GCNQSDBD), nhung do do dat khong chinh xac nén phan dat trén s6 chi ghi 24m
chiéu ngang, phan chiéu ngang 6m con lai nam ngoai s6 ba H van ¢ va sir dung
toan bo dién tich dat khai hoang ctia minh. Pén nam 2004, ba H chuyen nhuong
toan bo dién tich dt trong bia do, phan 6m con lai ba H cho vo chong 6ng Chau
Thu s vudn nha muon dat trong hoa mau tir nim 2004 dén nim 2020. Nam 2021
ba H v& lai thira dit nay dé canh tac va dung mot nha ton véi dién tich 21m* dé
1am nha kho. Thang 8/2021, ba H ndp don xin cdp Gidy chimg nhan quyén sir
dung dat cho phan dat 6m con lai, thoi gian ddu UBND xi D va UBND huyén P
d3 tiép nhan ho so va da co giéy hen tra két qua. Tuy nhién, dén ngay 26/4/2022
UBND x@ D ra thong bao s6 44/TB-UBND c6 néi dung ba H khong du diéu
kién cap Glay CNQSD dat. Ba H khong dong ¥ véi ‘Thong bao trén, nén tiép tuc
lam don dé& nghi cic co quan chirc niang xem xét cdp Gidy CNQSD dét cho ba.
Ngay 07/7/2022 UBND huyén D tra 1oi bang Cong vin s6 861/UBND-KTTH
v6i ndi dung 1a thira dat cua ba khong du diéu kién cap Gidy CNQSD dat, ba H
théy UBND huyén can cir nhirng ly do thé hién qua thong bao ciia UBND xa D,
dé khong cap Gidy CNQSD dét cho ba 1a khong dung phap luat, 1am anh huong
dén quyén, loi ich hop phap chinh dang cua ba. Vi ba sir dung manh dat khai
hoang 6n dinh tur trudéc ndm 1992 dén nam 2004 ba chi ban phan dat da duoc
cap bia, phan 6m con lai ba cho vo chong ong Chéu T1 muon dé canh tac. Nhu
vy, quyén quan 1y va xac 1ap phan 6m con lai van 13 cta ba. Nhan thdy quyén
va loi ich hop phap ctia minh bi xAm pham, dé bao vé quyén va loi ich hop phap
cua minh, nén ba H lam don khéi kién yéu cAu Toa an nhéan dan tinh Kon Tum
giai quyét:
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Tuyén hanh vi hanh chinh khéng thuc hién thu tuc cip Gidy CNQSD dat
d6i v6i thira dat sd: 85, thira s6 191; dién tich: 312,9 m? dat tai thén D, x3 D,
huyén B, tinh Kon Tum cia UBND huyén huyén D 1a trai phap luat va budc
UBND huyén P cham dat hanh vi hanh chinh trai phap luat trén.

Tuyér‘l hay Coéng van sé 861/UBND-KTTH ngay 07/7/2022 cua UBND
huyén B vé viéc trd 161 don d€ nghi cia Vo Thi Thuy H.

Theo Céng vin s6 913/UBND ngay 30/6/2023 va tgi phién toa so tham
nguwoi bi kién Uy ban nhan dan huyén D trinh bay:

Ngay 30/5/2022, Uy ban nhan dan (Viét tit la UBND) huyén P nhan duoc
Pon kién nghi ctia ba V4 Thi Thuy H, véi ndi dung: dé nghi co quan chtic ning
xem xét cAp quyén str dung dat tai thon D, x4 D. Sau khi xem xét noi dung don,
UBND huyén D, di chi dao cic co quan chuyén mén va Uy ban nhén dan xa D
tién hanh kiém tra, xac minh cac noi dung lién quan. Qua xac minh, liy ¥ kién
vé nguodn gdc str dung dat tai thira dat sé 191, to ban do sb 85 (Ban do do dac
chinh quy xa D nam 2012) thudc théon D, x3 D véi dién tich 312,9 m® dit; cac
thanh phan tham gia kiém tra khang dinh thira dat nay, khong phai do ba V& Thi
Thuy H canh tac va st dung 6n dinh tir trudc dén nay, ma tir naim 1999 ba H da
di khoi dia phuong va chuyén ho khau dén thi tran P, huyén N va cu trd tai thi
tran P, huyén N cho dén nay. Va ciing tir nam 1999, ba H da khong canh tac va
str dung d6i véi thira dat s6 191, to ban d6 sb 85 tai thén D, xi D, phan thira dat
nay da dé trong va khong ai canh tac sir dung. Truéc day, UBND xa D du kién
su dung Vi tri dat nay dé lam duong di lién thon cia xi. Pén nay, phan dat nay
van thugc UBND x3 D dang quan ly. Do do, can ctr vao cac quy dinh tai Dleu
99, Biéu 100, Piéu 101 Luat Dat dai ndm 2013 va Diéu 20; 21 cua Nghi dinh s6
43/2014/ND-CP ngay 15/5/2014 ctia Chinh phii quy dinh thi thira dat s6 191, to
ban d6 sd 85 tai thon D, xa D, huyén D, khong du diéu kién cip Gidy CNQSD
dat cho ba V& Thi Thuy H theo quy dinh. Pé nghi Toa an nhan dan tinh Kon
Tum xem xét, giai quyét vu an bac don khdi kién ctiia ba V& Thi Thuy H.

Tqi ban trinh bay y kién va tai phién toa hom nay, Ngwoi cé quyén loi,
nghia vu lién quan Uy ban nhan dan xa D, huyén D trinh bay:

Trudc day, ba Vo Thi Thuy H ¢6 sinh séng tai thon D, xa D. Nam 1992, ba
H 1am don xin cap dat 1am nha & voi dién tich chiéu ngang 30m x chiéu dai 50m
tai thon D, xa D. Tuy nhién, UBND x4 D d4 thong nhat cap cho ba H 20m chiéu
ngang x chiéu dai 50m. Sau d6, ba H da dugc cap Gidy CNQSD dit véi dién
tich chiéu ngang 24m x chiéu dai 50m. Mot thoi gian sau, ba H chuyén nhuong
lai toan bo dién tich dat dd dugc UBND huyén cap cho nguoi khac va di khoi
dia phuong. Pén nam 2021, ba H quay vé dung mot ngdi nha mai ton, khung ton
xung quanh tai thira dat bén canh thira dat ba da lam nha & va da ban trudc day
(thira dat 191, to ban d6 sb 85).

Ngay sau khi ba H dung ngoi nha ton, trén thira dat 191, to ban dd so 85,
UBND xi D da moi ba H dén UBND x4 dé lam viéc, nham xac minh quyén sir
dung dat cta ba ddi voi thira dat nay. Tuy nhién, tai budi 1am viéc ba H khong
cung cap duoc cac gidy to chimg minh quyén st dung dat ctia ba dbi voi thira
dat nay, nhung ba H co khai bao thira dat nay do ba khai hoang trudc day nén
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UBND xa da hu\:émg dan ba H t}}u:c hién cac thﬁ tuc dé duoc xem xét cép giéy
ching nhan quyén st dung dat néu ba c6 du diéu ki¢n theo quy dinh.

Sau d6 ba H da nop ho so xin cdp Gidy CNQSD dat (1an dau) tai Bo phan
tiép nhan va tra két qua mot cira cia UBND huyén. UBND xa D da tién hanh lay
¥ kién khu dan cu, _cong khai theo quy dinh va lam to trinh s 04/TTr-UBND
ngay 17/01/2021 vé viéc dé nghi cap gidy ching nhén quyen su dung dat trén
dia ban xd D, trong qua trinh 14y ¥ kién thi cac doi tuong lay ¥ kién khong c6 y
kién gi. Tuy nhién, ngay sau d6, UBND xa nhén dugc mét s6 thong tin du ludn
cho rang thua dat trén khong phai cia ba H khai hoang va sir dung lién tuc tir
trudce dén nay. Sau khi nhan duoc thong tin phan anh, ngay 22/4/2022 UBND xa
D, to chirc ngay cudc hop dan lay ¥ kién vé ngudn gbc va thoi dlem st dung dat
d6i voi thira dat 191, to ban d6 s6 85 noi trén, nhitng nguoi dan song 14u nim va
biét ngudn gbc thu’a dat néu trén déu xac dinh thira dat nay ba H khong khai
hoang, khong st dung tir trude dén nay va ciing khong ai sir dung 1au nay. Cung
ngay 22/4/2022 UBND xa D cung dé lam viéc voi ba Huynh Thi N1 va 6ng
Chau T1 (nhitng nguoi da ky tén trong phzeu ldy y kién khu dan cuw lgp ngay
21/12/2021 trong hé so dé nghi cdp méi giay chimg nhan quyén s dung dat cia
ba V3 Thi Thuy H) thi 02 nguoi nay déu khang dinh lic ky vao phiéu ly y kién
khu dan cu néi trén, ho da hiéu nham thira dat 191, to ban do s6 85 1a thira dat
trudc day ba H da dugc cip Gidy CNQSD dat va 1am nha ¢ ma khong hé biét
rang thira dat nay 1a thira dat ma ba H moi dung mot choi mai ton vao nam 2021.

Qua viéc 14y y kién dbi véi nhimg ngudi biét 16 vé ngudn gbe st dung dat
va sinh song lau doi tai khu vye do xac dinh: thua dat ma ba H dé nghi cap gidy
ching nhéan quyen sit dung dat, khong duoc ba H khai hoang va ba khong st
dung thtra dat nay tir trude dén nay. Cén cr quy dinh cta phap luat thi ba V6 Thi
Thuy H khong du diéu kién dé dugc cap Gidy CNQSD dat theo quy dinh cta
phap luat, nén UBND xa@ D da guri Thong bao s6 44/TB-UBND ngay 26/4/2022
vé két qua tham tra, xac minh ddi v6i hd so dé nghi cip Gidy CNQSD dat ciia ba
V& Thi Thuy H dé ba duoc biét. Pong thoi, giri Cong van s6 127/UBND ngay
26/4/2022 vé viéc hay to trinh s6 04/TTr-UBND ngay 17/01/2021 ciia UBND
x4 D vé viéc dé nghi cap Gidy CNQSD dét trén dia ban xa D cho UBND huyén
P; Phong T2 Chi nhanh Vian phong ding ky dat dai huyén dé dé nghi dimg viéc
cap Gidy CNQSD dét cho ho ba V5 Thi Thuy H.

Nhu vay, cin cr vao két qua xdc minh UBND x4 D da dé nghi UBND
huyén P khong cap moi thira dat trén cho ba V& Thi Thuy H 1a ding quy dinh
phap luat.

Tai Bién bdn to chirc kiém tra, xdc minh ngay 10/6/2022 ciia UBND xi D
va tai phién toa nguwoi lam chirng ba Mai Thi Ngoc L1 trinh bay:

Trudc ddy ba V5 Thi Thuy H di sinh séng va ¢ di dién nha ba vao nim
1985. Theo ba L1 duoc biét trude kia ba H dd dugc UBND huyén D cép Gidy
CNQSD dét tai khu virc nay, nhung ba L1 khong biét 1a thira dat duoc cap bao
nhiéu mét mat tién. Sau do, ba H di ban hét phﬁn dién tich duoc cép nay cho
ngudi khac st dung. Con d6i véi thira dit sb 191, to ban d6 sb 85 ba H dang dé
nghi dugc cip Gidy CNQSD dat van dé tréng khong ai st dung, trudc day tai

4


https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20Di%C3%AAn%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20x%C3%A3%20Di%C3%AAn%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20Di%C3%AAn%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20Di%C3%AAn%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20Di%C3%AAn%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Hu%E1%BB%B3nh%20Th%E1%BB%8B%20Ny
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Ch%C3%A2u%20Thu
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C3%B5%20Th%E1%BB%8B%20Th%C3%B9y%20H%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201951%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%202,%20th%E1%BB%8B%20tr%E1%BA%A5n%20Plei%20K%E1%BA%A7n,%20huy%E1%BB%87n%20Ng%E1%BB%8Dc%20H%E1%BB%93i,%20t%E1%BB%89nh%20Kon%20Tum
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C3%B5%20Th%E1%BB%8B%20Th%C3%B9y%20H%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201951%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%202,%20th%E1%BB%8B%20tr%E1%BA%A5n%20Plei%20K%E1%BA%A7n,%20huy%E1%BB%87n%20Ng%E1%BB%8Dc%20H%E1%BB%93i,%20t%E1%BB%89nh%20Kon%20Tum
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C3%B5%20Th%E1%BB%8B%20Th%C3%B9y%20H%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201951%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%202,%20th%E1%BB%8B%20tr%E1%BA%A5n%20Plei%20K%E1%BA%A7n,%20huy%E1%BB%87n%20Ng%E1%BB%8Dc%20H%E1%BB%93i,%20t%E1%BB%89nh%20Kon%20Tum
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20Di%C3%AAn%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C3%B5%20Th%E1%BB%8B%20Th%C3%B9y%20H%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201951%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%202,%20th%E1%BB%8B%20tr%E1%BA%A5n%20Plei%20K%E1%BA%A7n,%20huy%E1%BB%87n%20Ng%E1%BB%8Dc%20H%E1%BB%93i,%20t%E1%BB%89nh%20Kon%20Tum
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20Di%C3%AAn%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20Di%C3%AAn%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20x%C3%A3%20Di%C3%AAn%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20%C4%90%E1%BA%AFk%20T%C3%B4
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20%C4%90%E1%BA%AFk%20T%C3%B4
https://trolyao.toaan.gov.vn/l%20link/o%20Ph%C3%B2ng%20T%C3%A0i%20nguy%C3%AAn%20v%C3%A0%20M%C3%B4i%20tr%C6%B0%E1%BB%9Dng%20huy%E1%BB%87n%20v%C3%A0
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C3%B5%20Th%E1%BB%8B%20Th%C3%B9y%20H%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201951%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%202,%20th%E1%BB%8B%20tr%E1%BA%A5n%20Plei%20K%E1%BA%A7n,%20huy%E1%BB%87n%20Ng%E1%BB%8Dc%20H%E1%BB%93i,%20t%E1%BB%89nh%20Kon%20Tum
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20Di%C3%AAn%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20%C4%90%E1%BA%AFk%20T%C3%B4
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20%C4%90%E1%BA%AFk%20T%C3%B4
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C3%B5%20Th%E1%BB%8B%20Th%C3%B9y%20H%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201951%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%202,%20th%E1%BB%8B%20tr%E1%BA%A5n%20Plei%20K%E1%BA%A7n,%20huy%E1%BB%87n%20Ng%E1%BB%8Dc%20H%E1%BB%93i,%20t%E1%BB%89nh%20Kon%20Tum
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20x%C3%A3%20Di%C3%AAn%20B%C3%ACnh
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Mai%20Th%E1%BB%8B%20Ng%E1%BB%8Dc%20Loan
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eng%C6%B0%E1%BB%9Di%20kh%E1%BB%9Fi%20ki%E1%BB%87n:%3C/b%3E%20V%C3%B5%20Th%E1%BB%8B%20Th%C3%B9y%20H%C6%B0%C6%A1ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201951%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20t%E1%BB%95%20d%C3%A2n%20ph%E1%BB%91%202,%20th%E1%BB%8B%20tr%E1%BA%A5n%20Plei%20K%E1%BA%A7n,%20huy%E1%BB%87n%20Ng%E1%BB%8Dc%20H%E1%BB%93i,%20t%E1%BB%89nh%20Kon%20Tum
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Loan
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20%C4%90%C4%83k%20T%C3%B4
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20Loan
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3EH%E1%BB%8D%20v%C3%A0%20T%C3%AAn:%3C/b%3E%20H%C6%B0%C6%A1ng

phan dat nay c6 mot cly mat méo va bui le to, thira dat nay khong ai sir dung va
ba H cling khong canh tac va sir dung trén thira dat nay tor nhitng ndm dé cho
dén nay.

Tai cdac Bién ban lam viéc cua UBND xa D va tai phién toa nguwoi lam
chirng ong Dinh Van N2 trinh bay:

Ong N2 lam can bd dia chinh xa D tor nam 2001-2016. Trudc day, ba H co
st dung mot thura dét lién ké thura dat sd 191 va di duoc UBND huyén b cép
Gidy CNQSD dit, d6i voi phan dat ba sir dung on dinh. Sau d6, ba H chuyén
nhuong lai toan bo phan dién tich dugc cp bia va di khoi dia phuong di dugce
hon 20 nam. Con thta dat sé 191 truée ddy UBND xi D du kién md duong di
vao 16 2, giao voi duong chdng chay 16 cao su tur thon H vé. Do d6, phan dit nay
van do UBND xa D quan ly va khong cap Gidy CNQSD dét cho ai ca. Phan dét
nay ba H khong truc tiép san xuat, sir dung.

Tai Bin dn hanh chinh so thim sé 05/2023/HCST ngay 14 thdng 9 nam
2023, Toa an nhdn dan tinh Kon Tum quyét dinh:

_ Can ct: Dicu 30; Khoan 4 bicu 32; Khoan 2 Piéu 116; Diém a khodn 2
biéu 193; Diéu 204; bic¢u 206; khoan 1 Diéu 348; Diéu 356; bicu 358 Luat To
tung hanh chinh nam 2015;

Can ctr Dicu 99, 100, 101 Luat dat dai nam 2013;

Cian ct Diéu 21 Nghi dinh s6 43/2014/ND-CP ngay 15/5/2014 ctia Chinh
phu;

Cian clr diém d Dicu 12 Nghi quyét 326/2016/UBTVQH14 cia Uy Ban
Thuong Vu Qudc Hoi ngay 30 thang 12 ndm 2016 quy dinh vé mutc thu, mién,
gidm, thu, ndp, quan 1y va sir dung an phi va I¢ phi Toa an.

Tuyén xir:

[1] Bac yéu cau khéi kién ciia ba V& Thi Thuy H dé ngay 30/5/2023 vé
vigéc yéu cau :

Tuyén bd hanh vi khong thue hién cac thi tuc cdp Gidy CNQSD dét cua
UBND huyén P 1a hanh vi hanh chinh trai vé1 quy dinh cta phap luéat.

D& nghi hiy Cong vin s6 861/UBND-KTTH ngay 07/7/2022 cia UBND
huyén D. Bugc UBND huyén P phai thuc hién viéc cap Giay CNQSD dat cho
ba H.

Ngoai ra, ban an so tham con quyét dinh vé an phi hanh chinh so tham va
thong bao quyen khang cao theo quy dinh ctua phép luat.

Trong thoi han ludt dinh, ngay 25/9/2023 nguoi khéi kién ¢6 don khang
cdo toan bd ban an so tham, dé nghi Toa an cép phtc tham xét xir lai vu 4n theo
ding quy dinh phép luat.

Tai phién toa phiic tham: ngudi khoi kién van giit nguyén noi dung khang
c4o0, dé nghi stra ban an so tham theo huéng chip nhan toan bd yéu cau khoi
kién ctia nguoi khoi kién; dai dién Vién kiém sat nhan dan cap cao tai Pa Néng
dé nghi HO1 déng xét xtr can cu khoan 1 Diéu 241 Luat T tung hanh chinh, bac
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khang céo ciia ngudi khoi kién, giir nguyén quyét dinh Ban 4n hanh chinh so
tham.

Sau khi nghién ciru céc tai lidu, ching ctr ¢6 trong hd so vu an; ¥ kién trinh
bay, tranh ludn cta duong su, ngudi bao v¢ quyén va loi ich hgp phap cua
duong sy va y kién cua dai dién Vién kiém sat tai phién toa, HOi déng xét xur
nhan dinh;

NHAN PINH CUA TOA AN
[1] VEé tb tung:

Ngay 30/5/2023, ba V4 Thi Thuy H khai kién dén Toa 4n yéu cau tuyén bd
hanh vi khong thyc hién cac thu tuc cép Gidy CNQSD dét d6i vé6i thira dat so:
85, thira s6 191; dién tich: 312,9 m? dat tai thon D, x3 D ciia UBND huyén D la
hanh vi hanh chmh trai véi quy dinh cua phap luat; d& nghi huy Céng vin sb
861/UBND-KTTH ngay 07/7/2022 cia UBND huyén B; buoc UBND huyén D
phai thuc hién viéc cAp Gidy CNQSD dét cho ba H. Céc yéu cau cua ba H con
trong thot hi¢u khot kién. Can ctt quy dinh tai khoan 3, 4 Diéu 3; khoan 1 Diéu
30; khoan 4 Diéu 32, khoan 1 Diéu 115; diém a khoan 2 Diéu 116 cta Luét T6
tung Hanh chinh; Toa an cip so tham thu 1y, giai quyét 1a c6 cin c phap luat.

[2] V& ndi dung:

[2.1] Ba V3 Thi Thuy H xac dinh phan dit dién tich 312,9 m? sb thia 191,
to ban dd sb 85 tai thén D, xa D, huyén D, tinh Kon Tum c6 nguén géc la mot
phan cua manh dat c6 dién tich 1500 m? do ba khai hoang, str dung 6n dinh tir
trudc nam 1992. Pén nim 2004 ba chi ban phén dat da duogc cap gidy chimg
nhan quyen sir dung dat, phan con lai 312,9 m? ba cho vo chdng 6ng Chau T1
muon dé canh tac. Nam 2021 ba H vé lai thira dat ndy dé canh tac va dyng mot
nha ton véi dién tich 21m* dé 1am nha kho. Nhu vay, dén nay phan dét nay van
1a ctia ba H, ba da lam don xin cip GCNQSD dat nhung UBND huyén D c6 van
ban tra 10i phan dat nay thuoc UBND xi D dang quan 1y nén khong thyc hién
thu tuc cdp Gidy CNQSD dit 1a hanh vi hanh chinh trai voi quy dinh caa phap
luat.

Tuy nhién, can cur vao cac tai liéu thé hién tai hd so vu 4n thi théy: ta1 Pon
xin dat 1am nha d& ngay 17/9/1992, ba V& Thi Thuy H 1am don xin dat 1am nha
v6i dién tich 1500 m®, chiéu rong 30m, chiéu dai 50m. Ngay 22/9/1992, dng
Mai Tri D gilt chttc vu Phé Chu tich UBND xa D ky xac nhan véi ndi dung
“Théng nhdt cap dat thé cwe cho ba VS Thi H Thén 4 theo don va so do chiéu
rong doc theo qudc o ]4 la 20m (hai chuc m) dai 50 m (nam muoi m) Van
phong ra quyet dinh cdp”. DPén ngay 21/8/1996, ba H dugc Uy ban nhan dan
huyén D cap Giay CNQSD dat s0 G 170761 dat v6i chiéu rong 24m, chiéu dai
50m (Tong dién tich dat duoc cap la 1074m ). Mic du ba H xin dat v6i chiéu
rong 30m nhung UBND x4 D chi xac nhén cap cho ba 20m, ba H ciing khong co
¥ kién hay khiéu kién gi vé viéc cap Gidy CNQSD dat. Sau khi dugc cip Gidy
CNQSD dat, nam 1999 ba H chuyen ho khau dén thi trin P, huyén N, tinh Kon
Tum cu tr(, sinh sdng cho dén nay. Pdi véi dién tich dat ba H duoc cép Gidy
CNQSD dat ba H da chuyén nhuong toan bd cho cac hd dan vao nam 2003.
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Pén nam 2021, ba H vé dung ngdi nha tam khung ton trén thira dat s6 191,
t ban d6 s6 85, dwoc UBND xi D goi 1én lam viéc dé xac minh quyén st dung
dat nay, qua lam viéc ba H khong cung cap duoc gidy to ndo dé chimg minh
day 1a dat cua ba, nén UBND x3 D di huéng dan ba thyc hién cac thu tuc dé
dugc cip Gidy CNQSD dat néu co du cac diéu kién theo quy dinh cta phéap luat.
Sau khi tiép nhan h6 so, UBND x4 D di tién hanh 1ay y kién khu déan cu, cong
khai theo quy dinh va lam t& trinh s6 04/TTr-UBND ngay 17/01/2021 vé viéc dé
nghi cip Gidy CNQSD dat cho ba V& Thi Thuy H. Ba H di ndp hd so tai bo
phan tiép nhan va tra két qua mot ctra cia UBND huyén P. Tuy nhién, ngay sau
d6 UBND xi D da co thong tin thira dat trén khong phai do ba H khai hoang va
st dung. UBND xa D da tién hanh xac minh lai thira dét trén, truc tiép lam viéc
v6i 6ng ba Chau T1 13 ngudi ba V6 Thi Thuy H trinh bay ba cho muon dét trong
hoa mau va ba Huynh Thi N1. C4c 6ng, ba trén khang dinh luc ky vao phiéu lay
y kién khu dan cu néi trén, ho da hiéu nham thira dt 191 1a thira dat trude day
ba H d3 chuyén nhuong. Dua vao qua trinh xac minh va ly ¥ kién khu dén cu,
UBND x@ D dé c6 cong van s6 127/UBND ngay 26/4/2022 giri UBND huyén b
vé viée huy to trinh s6 04/TTr-UBND ngay 17/01/2021 dé nghi dimg cip Glay
CNQSD dét cho ba V& Thi Thiuy H va dugc Uy ban nhan dan huyén P chip
nhan.

Sau khi nhan dugc don dé nghi xem xét vé viéc xin cap Gidy CNQSD dat
ctia ba H dé ngay 30/5/2022 giri dén UBND huyén, thi UBND huyén P da chi
dao cho phong Tai nguyén va Moi truong huyén, UBND xa D xac minh vé
nguodn gbc thira dat cua ba Vo Thi Thuy H yéu cau cap gidy CNDSD dat, Bién
ban xac minh ngay 10/6/2022 (But luc 207).

Qua trinh giai quyét vy an, Toa an nhan déan tinh Kon Tum d4 tién hanh xac
minh lai truong hop nguoi lam ching gia dinh 6ng Chau T1 va ba Lé Thi H2 vé
viéc muon dat ba V5 Thi Thuy H canh tac. Tai glay xac nhan (But luc 94) thé
hién ba H cho gia dinh ong Chau T1 muon dit trong cdy chubi va mi tir nim
2004 dén nam 2020. Tai bién ban xac minh ngay 12/7/2023 (But lyc 102) 6ng
T1, ba H trinh bay nguon g thira dat nay la do cha me ba H cho, 6ng Chéau T1
va ba Lé Thi H2 muon dat tir nim 1995 den nam 2022 dé trong chudi va cay mi.
Viéc cho muon chi néi miéng khong c6 gidy to; 6ng Chau T1 va ba Lé Thi H2
trinh bay lai khong dong nhat, mau thudn nén khong ¢ cin ctr dé chting minh.

Nhu vay, can ctr cdc tai liéu thu thap co tai hd so vu an va 16i khai ctia cac
bén duong su, ciia ngudi 1am ching tai phién toa so tham; ban 4n so thAm xéc
dinh vé ngudn goc dat, thira dat ba H2 xin duoc cip Gidy CNQSD dit tir trude
dén nay dé tréng va khong ai canh tac; ba H2 khong str dung truc tiép va canh
tac, san xuat, khong dang ky ké khai vao s6 muc ké ciia UBND x4, khong thuc
hién nghia vu tai chinh dbi v6i nha nudc trén thira dat nay 1a c6 cin cir phap
luat.

Khoan 1 Piéu 21 Nghi dinh sé 43/2014/ND-CP ngay 15/5/2014 quy dinh
cin ctr xac dinh viéc st dung dat 6n dinh “Sir dung dat on dinh la viéc sir dung
dat lién tuc vao mot muc dich nhat dinh ké tir thoi diém bat dau sir dung dat vao
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muc dich dé dén thoi diém cap Gzay chung nhdn quyén sir dung dat, quyén s¢

ba

hitu nha & va tai san khdc gén lién véi dt...... ;

Khoan 2 Dlep 21 Nghi dinh sO 43/2014/ND-CP ngay 15/5/2014 quy dinh
Can cu xac dinh ve st dung dat 6n dinh...

e) Gzay 1o vé dang ky hé khdu thwong tru, tam tri dai han tai nha o gdn
véi dat 6; Gidy minh nhdn dan hodc Gidy khia sinh, glay 10 ndp tién dién, nudc
va cdc khodn ndp khdc c6 ghi dia chi nha ¢ tai thira ddt dang ky”

»

i) Ban do, so muc ké, tai liéu diéu tra, do dac vé dat dai qua cdc thoi ky...

Khoan 4 DPiéu 21 Nghij dinh s 43/2014/ND-CP ngay 15/5/2014 quy dinh
“Truong hop khong co mot trong cdc loai glay to quy dinh tai khoan 2 Piéu ndy
hodc trén gidy to do khong ghi ro thoi dzem xdc ldp gzay to' va muc dich su dung
dat thi phdi xdc nhén ciia UBND xd vé thoi diém bat dau s dung dat va muc
dich sir dung dat trén co s6 thu thip y kién ciia nhiing nguoi da tung cw tri cung
thoi diém bat dau sir dung dat ciia nguoi c¢é yéu cau xdc nhdn trong khu ddn cu
noi cé dat”. Can ctr vao cac quy dinh nay, UBND xa D da lay y kién cua nhirng
nguoi dan séng lau nim blet rd vé thira dat ma ba H2 xin cép bia thi déu xéc
nhan ba H2 khong truc tiép st dung thira dat trén, ba da di khoi dia phuong hon
20 nam.

Do d6, ba V& Thi Thuy H khong du diéu kién duoc cap Gidy ching nhan
quyén st dung dat theo quy dinh tai Diéu 100, Diéu 101 Luat DAt dai ndm 2013
nén Uy ban nhan dan huyén D khong thuc hién thi tuc cap Gidy CNQSD dat
cho ba Vo6 Thi Thuy H 1a ¢6 can ctr.

[2.2] Hanh vi hanh chinh ctia Uy ban nhan dan huyén D, tinh Kon Tum vé
viéc khong thuc hién cip gidy chting nhan quyén sir dung dat cho ba Vo Thi
Thuy H la dung quy dinh phap luat, boi 1€ khi ba H nop hé so xin cip Gidy
CNQSD dit tai bo phan tiép nhan va tra két qua mot cira cta huyén B, thi ngay
sau d6 UBND xa D di co6 Cong van sé 127/UBND ngay 26/4/2022 giai UBND
huyén B vé viéc hay to trinh s6 04/TTr-UBND ngay 17/01/2021 dé nghi dimg
cap Gidy CNQSD dat cho ba H. Ngay 30/5/2022 ba H 1am don dé nghi xem xét,
guri dén UBND x4 D va UBND huyén B, UBND huyén b da chi dao Phong T2
huyén xudng xac minh. UBND huyén P d3 ban hanh Cong van s6 861/UBND-
KTTH ngay 07/7/2022 dé tra 101, néu rd cin clr vé ngudn goc dat, Iy do khong
duoc cip Gidy chung nhan dé ba V5 Thi Thuy H duoc biét. Cong vin tra 10i
trén cia UBND huyén D 1a dting theo quy dinh cua phép luét.

[3] Ttr nhitng nhan dinh trén, xét thay, Toa 4n cap so tham bac toan bd yéu
cau khoi kién ctia ba Vo Thi Thuy H 1a dang phap luat. Tai phién phtc tham,
nguoi khoi kién khang cao nhung khong cung cap duoc chung cu dé ching
minh cho yéu cau khang cao la dung nén khong co6 can cu chap nhéan. Do do,
Ho1 dong xét xur chap nhan quan diém dé nghi cua dai dién Vién Kiém sat nhan
dan cap cao tai Pa Néng, bac khang cdo cua nguoi khoi kién, gilt nguyén quyét
dinh ctia ban an so tham.
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[4] Vé an phi hanh chinh phiic thAm: do khang cdo ciia ba V& Thi Thuy H
khong dugc chap nhan nén ba H phai chiu 4n phi hanh chinh phuc tham theo
quy dinh cta phap luat nhung ba H sinh nam 1951, la nguoi cao tudi nén duogc
mién toan bo tién an phi theo quy dinh.

[5] Cac quyét dinh khac cta ban 4n so tham khong co khang cdo khang
nghi c¢6 hiéu luc phap luat.

Vi cac 1€ trén;
QUYET PINH
Can ct khoan 1 Diéu 241 Luat t6 tung Hanh chinh nam 2015;

1. Bac khang cao cua nguoi khoi kién ba V6 Thi Thuy H; gitr nguyén quyét
dinh Ban &n hanh chinh so tham s6 05/2023/HCST ngay 14 thang 9 nam 2023
cua Toa an nhan dan tinh Kon Tum.

2. V& an phi phuc tham: Ap dung Piéu 2 Luat nguoi cao tudi nam 2009;
diém d khoan 1 Piéu 12 khoan 6 Piéu 15 Nghi quyét s6 326/2016/UBTVQH14
ngay 30 thang 12 nim 2016 cta Uy ban Thuong vu Qudc hoi quy dinh vé an
phi, 1€ phi Toa an.

Mién ndp tién an phi hanh chinh phuc thim cho ba V& Thi Thuy H.

3. Ban 4n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhn: TM. HQI PONG XET XU PHUC THAM
- TAND t0i cao; A AN _ i 7 e
_VKSND chp cho tai Da Ning: THAM PHAN — CHU TOA PHIEN TOA
- TAND tinh Gia Lai;

- VKSND tinh Gia Lai;

- Cuc THADS tinh Gia La}i;

- Nhitng nguoi tham gia to tung; ~ 1.7

- Luu HSVA, PHCTP, LT. (Da kY)

Pham Ngoc Thai
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