TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap - Tu do - Hanh phiic

Bén 4n s6: 290/2023/DS-PT

Ngay: 15-3-2023

Vv “Tranh chap lién quan dén
yéu cau tuyén bd vin ban cong
chimg vo hi¢u ™.

, _NHAN DANH )
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH
- Thanh phan Hpi dong xét xir phiic thim gom cé:

Théam phan - Chii toa phién toa:  Ong Pham Hong Giang

Cdc Tham phan: Ba V5 Thi Kim Thuong
Ong Truong Viét Hong.

Thir ky phién toa: Ba Truong Nguyén Thu Trang — Thu ky Toa 4n nhan dan
Thanh pho H6 Chi Minh.

Pai dién Vién kiém sat nhdrg dan Thanh phé Hé6 Chi Minh tham gia
phién toa: Ba Hoang Anh Nga — Kiém sat vién.

_ Trongngay 13 va 15 thang 3 nam 2023, tai try s6 Toa an nhan dan Thanh phd
Ho6 Chi Minh, xét xir phuc tham cong khai vu an dan sy thu ly s6 469/DSPT ngay
18/11/2022 vé viéc “Tranh chap lién quan dén yéu cau tuyén b van ban cong
chimg vo hi¢u”.

Do Ban an dén sy so thdm s6 3601/2022/DS-ST ngay 15/8/2022 cua Toa an
nhan dan thanh phd Tha Ptic, Thanh phd H6 Chi Minh bi khang céo.

Theo Quyét dinh dua vu an ra xét xtr s6 106/QDXXPT-DS ngay 16 thang 01
nam 2023, gitra cac duong su:

Nguyén don:

1/ Ba Huynh Thi G, sinh nam 1936;

Dia chi: 124/3D, khu pho A, Phuong D, Thanh phd Thi Birc, Thanh pho
HO Chi Minh. (c6 mat khi xét xur, vang mat khi tuyén an)

Nguoi dai dién hop phap theo Gy quyén: Ba Huynh Ngoc S, sinh nim 1969.

Dia chi: 56/6F, khu phd B, phuong H, thanh phé Thu Btec, Thanh phd HS Chi
Minh. (c6 mat)

Dia ghi }ién lac: S6 8A/4, t6 1, khu phé C, phuong L, thanh phé Thu Duc,
Thanh pho H6 Chi Minh.

Ngudi bao vé quyén va loi ich hop phap: Luat su Ngo Hoang C (c6 mat) va
Luat su Nguyén Hoang A (co mit khi xét xir, ving mat khi tuyén an) — Cong ty
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Luat TNHH I.

bia chi: 11 Bis N, phuong K, Quan A, Thanh phé HO Chi Minh.

2/ Ba Huynh Thi N, sinh nim 1941. (c6 mat khi xét xtr, vang mat khi tuyén
an)

bia chi: Ap P, xa T, huyén C, Thanh phé Can Tho.

Ngudi dai dién hop phap theo uy quyén:

- Ba Nguyén Thi Bich N, sinh nam 1968; (c6 mat khi xét xur, Vrflng mat khi
tuyén an)

Dia chi: Ap P, xa T, huyén C, Thanh phb Can Tho;

- Ong Quan Pac N (Quan Thanh T), sinh nam 1955. (c6 mat khi xét xur,
vang mat khi tuyén an)

Dia chi: 69A, khu phd H, phuong L, thanh phé Tha Dtc, Thanh phé H Chi
Minh.

Bi don: Ba Huynh Ngoc T, sinh nam 1951.

Dja chi: 21/8, khu phé B, phuong H, thanh phd Tha Puc, Thanh phé Ho
Chi Minh.

Ngudi dai dién hop phap theo oy quyén:

- Ong Nguyén Vin H, sinh nim 1995; (c6 mat khi xét xtr, Véng mat khi tuyén
an)

Dia chi: T6 31, Kién B, Cho M, An Giang.

- Ba Tran Pham Thanh H, sinh nim 1999. (xin ving mit)

Dja chi: Phd Th, Prc Ph, Quang N.

(Vin ban ty quyén ngay 14/7/2022).

Ngueoi ¢é quyén loi, nghia vu lién quan:

1/ Nhitng nguoi thira ké ctia 6ng Huynh Van T (chét ndm 2015):

- Ba Tran Thi P, sinh nam 1932;

- Ba Huynh Thi L, sinh ndm 1957

- Ong Huynh Anh D, sinh nim 1964;

- Ba Huynh Ngoc A, sinh ndm 1966;

- Ong Huynh An L, sinh nam 1972.

~ Cung dia chi: 135 dwong L, khu phd H, phuong B, thanh ph6 Thi Dirc, thanh

pho H6 Chi Minh (Xin vang mat).

- Ong Huynh Van T, sinh ndm 1956 (Xin vang mit).

Dia chi: S6 5, khu phd F, phuong D, thanh ph Thu Pic, Thanh phd HO Chi
Minh.



- Ba Huynh Thi S, sinh nim 1963 (Xin ving mit).
Dja chi: 27/3A, phuong B, thanh phd Thu P, Thanh phé H6 Chi Minh.
- Ba Huynh Ngoc T, sinh nim 1969 (Xin ving mit).

Dia chi: 14/2B, khu phd B, phudng T, thanh phé Thu Btec, Thanh phd HS Chi
Minh.

- Ba Huynh Thi N, sinh nam 1970 (Xin Véng mat).

Dia chi: 23D, khu phd K, phuong D, thanh phé Thu Pic, Thanh phd HO Chi
Minh.

- Ong Huynh Thanh N, sinh nam 1975;
- Ong Huynh Thanh T, sinh nim 1979;
- Ba Huynh Thi Ngoc T, sinh nam 1982;
- Ong Huynh Thanh C, sinh nam 1985.

Cung dia chi: 15L, khu phd A, phuong H, thanh phd Tha Pirc, Thanh phd Ho
Chi Minh (Xin vang mat).

- Ba Huynh Thi Ngoc H, sinh ndm 1977 (Xin ving mit).

Dia chi: 700/2 4p H, xa V, huyén C, Thanh phé Ho Chi Minh

2/ Nhitng nguoi thira ké ca ba Huynh Thi T (chét nim 2018):
2.1- Ba Huynh L¢ D, sinh nam 1957.

_ Dia chi: 21/8, t6 9A, khu phd B, phudng H, thanh ph6 Thi Dic, Thanh phd
H6 Chi Minh.

Nguoi dai dién hop phap theo Gy quyén (Van ban ty quyén ngay 14/7/2022):

- Ong Nguyén Vin H, sinh nim 1995; Pia chi: T6 31, Kién B, Cho M, An
Giang. (c6 mat khi xét xtr, vang mat khi tuyén an)

- Ba Tran Pham Thanh Ha, sinh nim 1999; Dia chi: Phd Th, Puc P, Quang
Ngai (Xin vang mat).

2.2- Ba Huynh Ngoc Suong, sinh nam 1969. (c6 mat)

Dia chi: 56/6F, khu phd B, phudng H, thanh phé Thu Btec, Thanh phd HS Chi
Minh.

3/ Ong Vi Van H, sinh nam 1952;

4/ Ong Vi H, sinh nam 1979;

5/ Ba Duong Thi Tuyét T, sinh ndm 1982;
6/ Ong Vii Hoang M, sinh nam 2002.

~ Cung dia chi: 21/8, t0 9A, khu pho B, phuong H, thanh pho Thu i, Thanh
pho H6 Chi Minh (Xin vang mat).

7/ Phong cong chimg 3B Thanh phd HO Chi Minh.



bia chi: 12 duong N, phuong B, thanh phé Thi Pirc, Thanh phé H6 Chi
Minh (Vang mat).

8/ Ba Nguyén Thi Thu B.

bia chi: 12 duong N, phuong B, thanh phé Thi Pirc, Thanh phé H6 Chi
Minh (Vang mat).

NOI DUNG VU AN:

Theo don khoi kién va qua trinh giai quyét vu dn, nguyén don ba Huynh Thi
G va nguoi dgi dién theo uy quyén trinh bay:

Cha me ba G 1a 6ng Huynh Vin D (sinh ndam 1907, chét nam 1991) va ba
Tran Thi H (sinh nam 1912, chét nim 1996). Ong P va ba H c¢6 05 ngudi con:
Ong Huynh Van T (chét ndam 2015), ba Huynh Thi T (chét nam 2018), ba Huynh
Thi G, sinh nam 1936; ba Huynh Thi N, sinh nam 1941 va ba Huynh Ngoc T,
sinh nam 1951.

Ong D va ba H khong d¢ lai di chic, di san 1a nha dat tai thura dat s 527A,
to ban d6 s6 112B, toa lac tai dia chi 21/8, khu ph6 B, phuong H, quan Thu D,
Thanh pho H6 Chi Minh (s6 cii: s0 163/2 ap B, xa C, huyén T, Thanh phd H6 Chi
Minh).

Ngay 18/03/2002, di san thira ké bi dua vao quy hoach chi tiét 1/2000 dat ga
BT mé rong, thudc phan dat giao thong cta khu déu méi giao thong va dan cu
BT nén cac anh chi em trong gia dinh cung uy quyen cho ba T dai dién cac dong
thtra ke lam gidy to nha dat dung tén dai dién trén gidy chimg nhan nha dat, viéc
lly quyén chi hop gia dinh noi miéng va khong 1ap van ban. Ngay 01/11/2010, Uy
ban nhén dén quan T cap Gidy ching nhén quyén su dung dat, quyén so hitu nha
¢ va tai san khac gan lién voi dat s0 BD 220742 cho nhimg ngudi thura ké quyén
sir dung dat, quyén so hiru tai san gin lién v6i dat cua ong B, ba H do ba Huynh
Ngoc T la dai dién diang tén.

Ngay 31/01/2011, ba Tuyét cing ba G, ba N, ba T, 6ng T co lap to “Thoa
thudn phan chia di san” dugc Phong Cong chimg sé 3B cong chung. Tai thoi
diém xac 1ap thoa thuan, ba G va ba N vi thuong em nén dong y ky va xac nhan,
lan tay mot cach vo dleu ki€n véi tin tudng sau khi du’orc cap gidy ba T sé chia lai
cho cac chi hodc cho tién cac chi dé trang trai cudc song.

DPén nam 2020, ba G thdy ba T sira sang lai nha nén ba cé thic mac thi mai
duogc biét ba T da duogc cap Gidy ching nhan quyén st dung dat cho c4 nhan ba T,
sau do6 gilta cac bén co budi hoa giai tai khu phd nhung khong thanh nén mai
khoi kién ra toa.

Ly do yéu cau tuyén bd vin ban cong chimg vo hiéu vi thuc té ba G chi uy
quyén cho ba T dung dai dién va nhan tién bdi thuong ga BT néu c6 chir khong
phai nhuong lai quyén thira ké. Ba G xac dinh tai thoi diém ky thoéa thuan phan
chia di san, ba G vira c6 sy nham 14n ciing nhu vira c6 su lira doi.



Nay nguyén don yéu cau Tda an tuyén Thoa thuan phan chia di san sO
3102TT ngay 31/01/2011 lap boi Phong Cong chimg s6 3B v hi¢u do xac lap
trai phép luat, c6 sy nham lan va bi ltra doi.

Theo don khdi kién va qud trinh gidi quyét vu dn, nguyén don ba Huynh Thi
N va nguoi dai dién theo uy quyén trinh bay:

Théng nhat v6i ndi dung trinh bay va yéu cau khoi kién cua ba G. Ngoai ra,
to0 Thoa thudn phéan chia di san chi thoa thuén ding tén nha, khong cé ndi dung
thoa thuan dimg tén dat. Noi dung nhugng dat 13 nhuong dung tén chir khong
phai cho hay ban do ddy 1a nha cta cha me dé lai. Ba N 14 ngudi rat nghéo thi
khéng c6 1y do gi lai ting cho mot nguoi co diéu kién nhu ba T, chi dén khi ba T
stra nha thi ba N méi duoc biét. Nguoi 1am ching 6ng Nguyén Qudc H chi co
trach nhiém chimg kién cong chung vién doc lai van ban cho nguoi tham gia
nghe chir khong duoc tu doc lai nén khong khach quan, 6ng H ghi dong da doc
dudi phan cac bén ky va lan tay 1a khong dung quy dinh, c6 co s¢ khong co
nguoi lam chimg that. Ba N khong biét chir va khong c6 nguoi lam chung. Ba G
khi xac 1ap thoa thuan 75 tudi, ba Ngo 70 tudi nén khong rd co gidy kham sirc
khée theo quy dinh ctia Luat Cong chirng hay khong.

Ba Ngo ciing x4c dinh tai thoi diém ky thoa thuan phan chia di san ba N vira
¢6 sy nham 1an cling nhu vira bi ltra dbi, ban than ba N khong c6 du trinh do dé
am hiéu khi ky thoa thudn, van ban khong c6 ndi dung tang cho d4t ma chi
nhuong nha. Nay khoi kién yéu cau Toa 4n tuyén td Thoa thuan phan chia di san
s6 3102TT ngay 31/01/2011 1ap bsi Phong Cong chimg 3B vo6 hiéu do xac lap
trai phap lut, c6 su nham 14n va bi ltra ddi.

Bi don ba Huynh Thi T va nguwoi dai dién theo ity quyén trinh bay:

Cha me ctia nguyén don, bi don va hang thira ké dtng nhu nguyén don da
trinh bay. Ba T & chung vdi cha me va ba ndi 1a Huynh Thi D tir nho dén 16n. Khi
cha me c¢6 tudi va bénh tat, ba T cham soc cho dén ngay cha, me mét, sau d6 méi
l1ap gia dinh. Cac anh, chi 1a 6ng Huynh Van T, ba Huynh Thi T, Huynh Thi G,
Huynh Thi N khong ¢ chung, khong cham s6c cha me.

Cha me ba T c6 tai san chung 1a can nha tai dia chi s6 21/8, khu phé B,
phuong H, thanh phd Thi Ptc. Ong T, ba T, ba G, ba N déu biét trudc khi mat,
cha me da dé lai toan bo tai san trén cho ba T vi ba T khong c6 gia dinh, c6 cong
cham soc cha me. Tai san san cha me dé lai chua duogc cép Giéy ching nhan nén
cac dong thira ké khong thé ky van ban thoa thuan phan chia di san thira ké dé
nhuong lai cho ba T, do d6 cac ddng thira ké déu thong nhat lam vin ban uy
quyén dé ba Tt lam ho so thi tuc dang ky xin cdp Gidy chung nhan quyén sir
dung dét va tai san gan lién v6i dat do ba T dtng dai dién. Pén ngay 31/01/2011,
cac déng thira ké g6m ba T, ong T, ba T, ba G, ba N thuc hién sy thoéa thuan tir
trudc nén cing thong nhit ky “Thoa thudn phén chia di san” v&i di san thira ké 13
cin nha s6 21/8, khu phé B, phuong H, quan Thu Ptic, Thanh phé H6 Chi Minh
dugc Phong Cong ching 3B chimg nhan. Theo Diéu 1 Thoa thuin phan chia di
san ty nguyén nhudng dit va vo diéu kién toan bd cin nha ma 04 (bdn) ngudi
nay duoc huong thira ké ctia ong Huynh Vin P va ba Tran Thi H trong cin nha
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néu trén, bao gém ca nha va dat cho ba Huynh Ngoc T. Ba T dong ¥ nhan 04
(bdn) phan thira ké cua 6ng T, ba T, ba G, ba N va tién hanh thuc hién cac nghia
vu voi co quan nha nude nhu dong trude ba, dong thué va dang bo nha dat theo
quy dinh va dugc UBND quén Thu Durc cap Glay ching nhan quyén str dung dat,
quyén sO hitu nha ¢ va tai san khac gin lién voi dat s6 BP883841S ngay
24/03/2011.

Ngoai ra, nha dat tuy c6 ngudn gbc cta cha me nhung khi ho con song ba T
chua 18p gia dinh, & cung va c6 cong phung dudng, lo cing gid khi 6ng ba mat,
chim lo md ma to tién, cham lo cho anh chi em khi 6m dau va lic kho khan.
Chinh vi vay khi ky gidy thoa thuan phan chia di san cac chi déu vui vé va tu
nguyén. Ba T hoan toan khong c6 hira hen hay giita cac bén c6 thoa thuan diéu
kién gi. Phan dat nay 1a cta ba, ba mudn giir lai dé tho cung va dé ky niém dat
cua ong ba cha me chu khong mudn chia tich hay chuyén nhuong. Déi voi ba G
va ba N hién da 16n tudi va kho khan, trude day ba cling thuong xuyén quan tam
hd trg cac ba va sau nay ba T s& van co su quan tim phu hop, diéu ndy xuit phat
tur trach nhiém vé1 chi em trong gia dinh.

Nay ba T x4c dinh to Thod thuan ph@n chia di san dugc cac bén xac lap
hoan toan ty nguyén, hop phap nén khong dong y huy hay vo hicu.

Ngueoi ¢é quyén loi, nghia vu lién quan la nhitng nguwoi thira ké cia éng
Huynh Van T trinh bay:

Cac 6ng ba biét o ut Huynh Thi T ¢ cung va c6 cong phung dudng ong ba
khi con song va lo cting gio khi ong ba mat nén cha 13 6 ong T co tu nguyén dong v
ky gidy to dé ba Tuyet ding tén va so hitu d6i v6i nha dat tai 21/8, khu phd B,
phuong H, thanh phé Thu Pac, Thanh phé HS Chi Minh.

Nguwoi ¢6 quyén loi, nghia vu lién quan éng Huynh Thanh N va la nguoi
thua ké cua ong Huynh Van T trinh bay:

Pau nam 2011, ong N ¢6 chd cha 1a Huynh Vian T dén nha c6 ut Huynh Thi
T, tai day co6 cac ¢6 Huynh Thi G, Huynh Thi N va Huynh Thi T va Huynh Thi T
cing Cong ching vién véi mot 6ng lam chimg do ¢6 G mat bi mo. Sau khi duoc
nghe cong chung vién 1ap Thoa thuén phan chia di san xong ¢ dé cho nguoi lam
ching doc lai cho moi nguoi nghe, tat ca déu vui vé ky tén va lan tay nhuong
quyén s¢ hiru nha dat tai 21/8, khu phd B, phuong H, thanh phé Thi Dire, Thanh
phd Hb Chi Minh cho ¢6 Gt Huynh Thi T. Ong thay viéc cha 1a 6ng T dong y cho
nha cho ¢6 ut la hop dao 1y lam nguoi vi ¢6 ut Huynh Thi T ¢ cung va c6 cong
phung dudng 6ng ba khi con song va lo cung gid cho 6ng ba khi dng ba mét ciing
nhu cham lo cho anh chi em khi 6m dau va lac kho khan, ngoai ra con cham lo
mo ma to tién, 6ng ba.

Ngueoi ¢é quyén loi, nghia vy lién quan ba Huynh Lé D va la nguwoi thira ké
cua ba Huynh Thi T trinh bay:

Ba D ¢ cung cu ndi Huynh Thi D, 6ng Huynh Van D va ba Tran Thi H cung
ba Hu}‘/nhr Ngc_)c T tor nho tai 21/8, khu phd B, phu.’c‘)’ng> H, thanh pho Thf} brrc,
Thanh pho H6 Chi Minh. Ong T, ba T, ba G va ba N déu 1ap gia dinh va song tai
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noi khac. Khi 6ng ba 16n tudi va bénh tat, ba T da chim soc cho dén ngay 6ng ba
mét vi vay ong T, ba T, ba G va ba N théa thuan dé lai toan bo tai san 1a nha dat
cua ong D, ba H cho ba T, khi ky thoa thuin c6 cong ching vién va nguoi lam
chung, tat ca déu vui vé ky tén.

Nguoi ¢6 quyén loi, nghia vu lién quan ba Hupnh Ngoc S va la nguoi thira
ké cua ba Huynh Thi T trinh bay:

Ba S la con cua ba T, khi cac anh chi em ba T ky thoa thuén phan chia di san
thi ba khong dugc biét. Ba co y kién thong nhat ndi dung trinh bay cua ba G, dé
nghi Toa an chap nhan yéu cau khaoi kién ctia nguyén don.

Nguoi co guyén loi, nghia vu lién quan la cdc ong ba Vi Van H, Vii H,
Duwong Thi Tuyéet T va Vii Hoang M trinh bay:

Khong lién quan dén tranh chap nén khong co y kién hay yéu cau gi, xin
khong tham gia trong qua trinh t6 tung.

Nguoi co quNyé‘n loi, nghia vu lién quan la Phong Cong chung 3B va cong
chung vién Nguyén Thi Thu B trinh bay:

Trinh tu, thu tuc chirng nhan van ban Thoa thuan phan chia di san nha dat
21/8, khu phé B, phuong H, thanh phd Thi Ptrc, Thanh phd H6 Chi Minh ding
theo quy dinh. Nhitng nguo1 thoa thuan phan chia di san da tu doc lai néi dung du
thdo van ban thdéa thuan trudc sy c6 mat cua cong ching vién. Riéng ba G do
khong ky duge nén c6 nguoi lam ching va cong ching vién doc lai cho nghe. Tt
ca nhimg nguoi tham gia thoa thuan déu dong y noi dung va ky, lan tay timg
trang, khong c6 su lira doi. Phong Cong chimg khong dong ¥ yéu ciu tuyén bd
Théa thuan phan chia di san vo hiéu.

Ngueoi lam chimg éng Nguyén Quoc H trinh bay:

Vao ngay 31/01/2011, 6ng H dugc moi lam chimg viée ky Thoa thuan phan
chia di san nha dat 21/8, khu phd B, phudng H, thanh phd Thu P, Thanh phd
Hb Chi Minh, 1y do ba G 16n tudi mat mo khong doc duoc. Qua trinh ching kién
ong thiy coéng chimg vién kiém tra glay t0, xac minh tinh trang strc khoe, nang
lye hanh vi, tinh trang biét doc, biét Vlet clia timng nguoi trude khi bat dau thi tuc
cong chu’ng Ong thy ngoal trir ba G méit mo khong doc duogce, con lai moi nguoi

biét doc biét viét va déu hiéu rd toan bd noi dung thoa thuén. Cac 6ng ba déu tu
nguyén, vui vé ky tén va lan tay nhudng nha dat cho ba T.

Bén 4n dan sy so tham s0 3601/2022/DS-ST ngay 15/8/2022 cua Toa 4n
nhan dan thanh pho Thu Diic quyét dinh:

Cén cir vao khoan 3 Didu 26; diém a khoan 1 Piéu 35; diém a khoan 1 Dicu
39; khoan 1 Biéu 147; biéu 228; bBiéu 271; khoan 1 Biéu 273; Biéu 280 Bo luat
T6 tung dan sy nam 2015;

Can ct Diéu 122; Diéu 123; Diéu 124 Bo luat Dan sy nam 2005;

Can ct Diéu 1 Luat Nha & nam 2005;



‘ Can cu Diéu 2: Diéu 3; Diéu 4; DPiéu 6; Diéu 9, Diéu 35, Diéu 36, Diéu 41;
bicu 43 va bicéu 49 Luat Cong chirng nam 2006;
Can ctr Luat phi va 1€ phi;

Can ct Luat Thi hanh an dan sy nam 2008, da duoc stra doi, bd sung nam
2014;

Can ctr Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban
Thuong vu Qudc héi.

Tuyén xu:

1. Khong chap nhan yéu cau khot kién cua ba Huynh Thi G va ba Huynh
Thi N do6i voi ba Huynh Ngoc T vé vi¢c tuyén bd van ban cong chung: Thoa
thudn phan chia di san 3102TT 1ap bdi Phong Cong chung 3B ngay 31/01/2011
vO hiéu.

2. V& an phi: ba Huynh Thi G va ba Huynh Thi N dwoc mién an phi.

Ban an so thim con tuyén vé quyén khang céo va thu tuc thi hanh an.

Ngay 16/8/2022, nguyén don ba Huynh Thi G, Huynh Thi N ¢6 don khang
c40 toan bd Ban an dan sy so thim s 3601/2022/DS-ST ngay 15/8/2022 ctia Toa
an nhan dan thanh phd Tha Dic. Yéu cau Toa an cdp phiic thim sira ban an so
thim theo hudng chap nhan yéu cau khoi kién ctia nguyén don. Ly do: To thoa
thuan phan chia di san v6 hi¢u do xac lap trai phap luat, co su nham 13n va bi lra
doi.

Tai phién tda phuc tham, nguyén don khong rat yéu cau khai kién, nguoi
khang cao khong rtat khang cdo, cac duong sy khong hoa giai dugc.

Luat su bao vé quyén loi cho nguyén don trinh bay: Nam 2003, mot phan di
san thudc dién giai toa nén cac dong thira ké ty quyén cho ba T dé dai dién dung
ra giao dich lién quan dén dén bu giai toa néu co. Cian cir Diéu 35 Luat Cong
chtng nam 2006, thoi diém cong ching ba G 75 tudi, qua trinh tién hanh cong
ching thi cong chirng vién phai nghi ngo Ve tinh trang strc khoe; Nguoi lam
ching phai giai thich va doc cho nguoi yéu cau cong chimg. Ba N 70 tudi, khong
biét chir, 6ng T ba T cung thugc hang 80 tudi nén cong chimg vién ciing phai
nghi ngo nhung cling déu khong c6 gidy kham sirc khoe. Ba G, ba N khong biét
v€ ndi dung can cong chung. So tham nhén dinh viéc ba N tu ky cac van ban uy
quyén c6 cong chimg cho nguoi khac tham gia t6 tung vu an, van ban xin mién
an phi, don khai kién dé tir d6 xac dinh ba N biét doc biét viét 1a khong co co so.
Noi dung ghi am cudc nodi chuyén gitta ba G ba N voi ba T thé hién sy bire xtc
ctia ba G ba N. Bién ban hoa giai & Khu phd, nguyén don di trinh bay viéc trudc
d6 do hai ba khong biét nén ky ty quyén cho ba T va hai ba khong biét chir.
Nguyén don khong biét ngudi 1am chimg 6ng H 13 ai. Chi trong vong hai thang
ba T tir ngudi dai dién trén s6 d6 ma dd chuyén sang s 1a chi so hiru. Vin ban
thoa thuan phan chia di san ghi 13 tai Phong Cong chtng, phan ngudi 1am ching
1a ong H duoc ghi ndi dung 1am chimg & cudi van ban 1a khong hop 1y. Noi dung
van ban chi nhuong nha cht khong c6 nhuong dat, trong khi nguyén don nghéo



lai cho bi don 13 ngudi co diéu kién kinh té. Ong N 14 con ong T khong c6 mat
lac cong ching nén 10i khai cua ong N 14 khong ¢o co sd chap nhan. Can ctr
khoan 1 Piéu 9, khoan 3 Diéu 35 Luat Cong chung nam 2006 xac dinh van ban
thoa thuan phan chia di san sé 3102TT cua Phong Cong chimg 3B ngay
31/01/2011 v6 hiéu. Dé nghi sira ban an so thim, chap nhan yéu cau khéi kién
cua nguyén don.

Dai dién cho bi don trinh bay: Van ban cong ching thoa thuén phén chia di
san cua Phong Cong chung 3B v€ hinh thic 1a ding phap luét vé cong ching
nam 2006. Vin ban di thé hién 1d rang ¥ chi cta tit ca cic dong thira ké chir
khong phai chi ¢ nguyén don. Céc tai lidu ching ctr tai hd so vu an da ching
minh ba N 1a ngudi biét chir, biét viét. Van ban céng chimg phai duoc thuc hién
viéc dong ddu tai van phong tru so cong chimg nén viéc ghi 1a Tai Phong Cong
ching 1a phu hop.

Pai dién Vién kiém sat sau khi phat biéu y kién vé viéc chip hanh phap luat
t0 tung trong qua trinh giai quyét vu an, phan tich nhan dinh vé ndi dung vu an va
khang c4o, da nhan xét va dé nghi nhu sau:

- V& thu tuc td tung: Giai doan phuc tham, Ho1 dé)ng xét xu thuc hién ding
quy dinh ctia Bo luat To6 tung dan su. Cac duong su dugc dam bao dé thuc hién
cac quyén, nghia vu theo qui dinh cta phép luat.

- V& ndi dung: Lién quan dén di san, c¢6 2 van ban 1a Gidy cam két duoc
chung thuc ngay 18/5/2010 va Thoa thuan phan chia di san ngay 31/01/2011. Tai
Gidy cam két c6 ndi dung cac dong thira ké déu thira nhan tai san 13 di san da cho
ba T va la cua ba T, sau d6 cac duong sy mdi ky Thda thuan phan chia di san
ngay 31/01/2011. Khong c6 co so dé chimg minh nguyén don bi han ché hoic
mat ning luc hanh vi dan su. Thi tuc cong chimg duoc thuc hién dung quy dinh
phap luat. Nguyén don ciing khong o cin cr ndo dé chirng minh vé sy nham 1an
hay bi ltra ddi. P& nghi can ¢ khoan 1 Diéu 308 Bo luat TH tung dan su, khong
chap nhan khang co ctia nguyén don va giit nguyén ban an so tham.

NHAN PINH CUA TOA AN

Sau khi nghién ctru céc tai liéu ching cur ¢6 trong ho so vu an dugc tham
tra tai phi€n toa va can ctr vao két qua tranh luan tai phién toa, Hoi dong xét xu
nhan dinh:

[1] Khang cao cua nguyén don dugc thyc hién dam bao ding quy dinh vé
thoi han va thu tuc. Tham quyén giai quyét vu an so tham da xéac dinh ding, da
dua du nguoi tham gia t tung, viéc thuc hién tong dat cac vin ban t tung trong
qua trinh giai quyét vu 4n dam bao dung quy dinh cua B luat T tung dan su.

[2] Van ban cong chimg d6i v6i Thoa thudn phan chia di san nha dat 21/8,
khu phd B, phudng H, thanh phé Thi Puc, Thanh phé H6 Chi Minh, do Phong
Coéng chimg 3B Thanh phé H6 Chi Minh cong chimg sé 3102TT ngay
31/01/2011. Phap luat ap dung diéu chinh mdi quan hé cong ching, ching thuc
tai thoi diém thuyc hién giao dich 1a Nghi dinh s6 75/2000/NDP-CP ngay



08/12/2000 vé Cong ching chimg thuc (c6 hiéu lyc tir ngay 01/4/2001 dén ngay
25/02/2013), Luat Céng ching nim 2006 va Théong tu lién tich s
04/2006/TTLT-BTP-BTNMT ngay 13/6/2006 cua B§ Tu phap va Bo Tai nguyén
va Moi truong, Bo luat Dan sy nam 2005.

[3] Xét vé trinh tu thi tuc cong chimg: Vin ban cin cong ching 1a “Thoa
thuan phan chia di san”, phap luat tai thoi diém cong ching quy dinh day 1a loai
van ban phai duoc niém yét trong thdi han 30 ngay trudce khi tién hanh viéc cong
chtng vin ban. Phong cong chimg da thyc hién tha tuc niém yét tai Uy ban nhan
dan phuong H, theo Vin ban s6 0966/CV-CC3 ngay 23/11/2010 ctua Phong Cong
ching 3B va Bién ban V/v niém yét vin ban théa thuan phan chia di san 1ap ngay
24/11/2010 tai UBND phuong H. Thii tuc va thoi han niém yét vin ban duoc
thuc hién theo ding huéng din quy dinh tai Thong tu lién tich s6 04/2006/TTLT-
BTP-BTNMT ngay 13/6/2006 cua B Tu phap va B§ Tai nguyén va Méi truong.

[4] Vin ban Thoa thuan phan chia di san, duoc céng ching sé 3102T
TP/CC-SCC/HPGD ngay 31/01/2011, do cac duwong sy gdm ong Huynh Vin T,
ba Huynh Thi T, ba Huynh Thi G, ba Huynh Thi N va ba Huynh Thi T, 1a nhiing
ngudi dong thira ké di san xac 1ap cung ky tén diém chi vao timg trang cua vin
ban trudc mat Cong ching vién. Ngoai ra, viéc cong chung Van ban Thod thuan
phan chia di san nay con ¢ nguoi lam chimg theo quy dinh tai Piéu 9 Luat Cong
chung nam 2006.

Céc duong sy gom 6ng Huynh Vin T, ba Huynh Thi T, ba Huynh Thi G, ba
Huynh Thi N va ba Huynh Thi T khi ky tén xéac 1ap Thoa thuan phén chia di san
vao ngay 31/01/2011 déu 1 nhimg c4 nhan c6 nang lyc hanh vi dan su, muyc dich
va ndi dung giao dich khong vi pham diéu cam ctia phép luat, khong trai dao dirc
xd hoi, viéc tham gia cua cac duong su la tu nguyén, theo quy dinh phap luét tai
Diéu 17, Diéu 122 B luat Dan sy ndm 2006. Tat ca nhitng van dé nay da duoc
cong chung vién kiém tra, chimg thuc va ghi nhan tai vin ban cong chimng.
Khong c6 ching cr ndo chirmg minh vi¢c cac duong sy khi tham gia giao dich Ia
ngudi mat nang luc hanh vi dan su hay bi ép budc tham gia giao dich.

Vin ban cong ching ghi dja diém tai “Can nha s6 21/8, khu phé B, phuong
H, quén Thu Burc va tai Try s¢ Phong Cong ching 3B Thanh phé Ho6 Chi Minh”,
1a phu hop véi thuc té viéc nguoi yéu ciu cong ching c6 “Don yéu cau cir cong
chuing vién thuc hién viéc cong chung ngoai tru s¢” vao ngay 31/01/2011, phu
hop quy dinh tai Diéu 39 Luat Coéng chimg nam 2006.

Cong chimg vién da thuc hién day dua céc thu tuc theo trinh tu phap luat quy
dinh v€ cong ching, nhu ni dung thé hién tai van ban cong chung va da cung
nhitng nguoi yéu cau, ngudi lam chung ky tén vao tung trang ctia van ban can
cong chung.

Can ctr cac tai li€u ching cu thu thap dugc néu trén, cé6 dia co sd chung
minh: Thu tuc cong chimg ddi v6i Vin ban Thoa thuan phan chia di san ngay
31/01/2011 duoc Phong Céng chimg 3B Thanh phd HO6 Chi Minh thuc hién dung
phap luat, theo quy dinh tai Piéu 35 va Diéu 49 cua Luat Cong chirng nim 2006,
nhu ban 4n so thAm di nhan dinh. Nguyén don khai kién cho rang c6 vi pham
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phap luat vé cong chimg nhung khong dua ra dugc chimg ctr ¢o gia tri ching
minh theo quy dinh phép luit.

[5] Xét n6i dung Pon khai kién va khang cdo cta nguyén don vé Van ban
Thod thuén phéan chia di san ngay 31/01/2011 c6 sy nham lan va bi Itra doi:

Pon khoi kién, nguyén don néu “Bi don va ba D ¢é y dwa ra théng tin sai
léch vé muc dich, tinh chat, ndi dung cua viéc ky tén diém chi vao van ban cua
cdc dong thira ké nén ho dinh ninh rang minh chi dang ky tén diém chi vao gidy
Uy quyén dé bi don dai dién dirng tén”. Trinh bay nay cta nguyén don khong co
can cur va khong cé chimg ctr dé ching minh, dong thoi khong phu hop va khong
bac bo dugc chung clr 1a vin ban cong ching thé hién cu thé muc dich va noi
dung cua giao dich do cac duong su tu nguyén xac lap.

[6] Ba Huynh Thi N 1a ngudi truc tiép ghi ho tén, ky tén vao timg trang ctia
van ban, ba Huynh Thi G khong ky tén duoc nhung c6 diém chi vio ting trang
cua van ban. Nguodi lam ching da doc ban thoa thudn cho ba Huynh Thi G nghe,
ba G di dong y va lan tay. Vin ban ghi nhan viéc cac duong sy trude khi ky da
“dong ¥ toan bé ndi dung ban théa thudn va ky trude sw c6 mdt cia céng chimg
vién”. V& ndi dung ghi chimg nhan cua nguoi lam ching: “Téi da doc bdn théa
thudn nay cho ba Hupnh Thi G nghe, ba G dd dong y va lan tay” tai vi tri cudi
Van ban Thoa thuan cta cac duong su, 1a phu hop voi ndi dung tai Van ban cong
chtng dugc Cong chimg vién chimg nhan vé ngudi lam ching. Nhing noi dung
nay khong vi pham phap luat vé cong chirg nhu nguyén don trinh bay.

[7] V& stra chita, bd sung cac con sd tai van ban déu c6 xac nhan, ky tén
dong dau cua cong chimg vién, 1a 16i k¥ thuat van ban, duoc Cong ching vién
thuc hién sura lai theo ding thu tuc quy dinh tai Piéu 43 Luat Cong chirng nam
2006, nhu an so tham nhan dinh, xét day khong 1a can ci dé chimg minh mot vin
ban cong chirng bi vo hi¢u nhu nguyén don trinh bay.

[8] Nguyén don thira nhan c6 ky tén, c¢6 diém chi tai vin ban thoa thuan
nhung nay khoi kién cho rang bi nhim 13n va bi lira déi khi tham gia giao dich
nhung khong chimg minh duoc c6 sy nham 1an va lira doi, nhu yéu cau khai kién
cling nhu yéu cau khang céo.

[9] Nguyén don cho ring, t& Thoa thuan phan chia di san chi thoa thuan
dung tén nha, khong c6 nodi dung thoa thuan dung tén dat. Hoi dong xét thiy, Van
ban Thoa thuan phéan chia di san sb 3102TT lap ngay 31/01/2011 thé hién phan
noi dung ghi di san cia 6ng Huynh Vin D va ba Tran Thi H 1 cin nha s6 21/8,
khu phd B, phuong H, quan Tha Puc; Gidy ching nhin quyén st dung dat,
quyén so hitu nha ¢ va tai san khac gan lién v6i dat do ba Huynh Ngoc T lam dai
dién, toan bd can nha co6 dac diém: dién tich khuén vién: 757,3m?2. Noi dung van
ban cac duong su thoa thuan dugc cong ching dbi véi di san 13 bat dong san gdm
ca nha va dat gan lién cht khong chi 13 cian nha tach roi nhu nguyén don trinh
bay. Ngoai ra, dai dién ctia nguyén don cho rang ba G, ba N 1a ngudi rat nghéo
khoéng ¢6 1y do gi lai ting cho mot ngudi co didu kién nhu ba T. Hoi dong xét
thiy day khong 1a 1y do c6 cin ci&r phap luat dé ching minh nén khéng thé chap
nhan la chung ctr.
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[10] Ngoai ra, trudc khi cac duong su thyc hién giao dich, ky va cong ching
“Thod thuan phan chia di san” ngay 31/01/2011, cac 6ng ba Huynh Van T,
Huynh Thi T, Huynh Thi G, Huynh Thi N d3 ting cung lap, ky tén “Gidy cam
két” ¢o ching thuc cua UBND xa Hi¢p Binh Chanh (Sé chimg thuc: 3181A,
quyén s6 03/SCT-CK ngay 18/5/2010), thé hién ndi dung: “Nguyén phan nha dat
néu trén la do cha, me chung toi tao lap, ..., cha, me chung toi dé lai cho ba
Huynh Ngoc T sir dung. Chiing téi cam két phan nha dat trén la hoan toan ciia ba
T, ching t6i sé khong tranh chdp hay khiéu nai vé quyén sé hitu can nha néu
trén”. Mic du vé hinh thtrc vin ban khong phai 1a hop déng ting cho, nhung vé
ndi dung ciing da thé hién ¥ chi cta cac dong thira ké xac dinh toan bo di san nay
cho ba T, cua ba T. Py ciing 13 mot cin ¢t bo tro ching minh cho viée khong co
ai bj nham 14n hay bj ltra d6i khi xac lap giao dich.

[11] Tham gia giao dich khong chi nguyén don ma con co6 tat ca cac dong
thira ké gém 5 nguoi, khi tién hanh cong chimg con c6 ngudi lam ching, dugc
cong chimg vién kiém tra ghi nhén tai van ban cong chimg, nay nguyén don cho
rang bi nham 13n, bi lra dbi va khong thira nhan c¢6 ngudi 1am ching 13 khong co
co sO. Nhitng van dé Luat su bao vé cho nguyén don trinh bay 13 khong phu hop,
khong 1a co s& ching minh giao dich v6 hi¢u theo quy dinh phap luat nén khong
¢6 can ctr chap nhan.

An so thim d3 giai quyét yéu cau cua cac duong su phu hop véi ching ctr
thu thdp dugc va dung phap luat nén khang cao cua nguyén don khong c6 can cur

chap nhan, nhu ¥ kién cta Dai dién Vién kiém sat nhan dan Thanh phé H6 Chi
Minh tai phién toa phiic tham.

Vi cac 1€ trén;
QUYET PINH:

Can ctr khoan 1 Biéu 308 B luat TS tung dan sy nam 2015;

_ Céan ctr Dicu 122, Dicu 123, Diéu 124 B luat Dan sy ndm 2005; Picu 2,
biéu 3, Dicu 4, Diéu 6, Diéu 9, Dicu 35, Di€u 36, Diéu 41; Diéu 43 va Diéu 49
Luat Cong ching nam 2006;

Can ctr Nghl quyet s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
Thudng vu Qudc hoi vé an phi, 16 phi Toa an.

Khong chap nhan khang cao, cua ba Huynh Thi G va ba Huynh Thi N; Gitt
nguyén Ban an dan sy so tham s6 3601/2022/DS-ST ngay 15/8/2022 ctia Toa an
nhan dan thanh pho Thu Dtic, Thanh phd H6 Chi Minh.

Tuyén xu:

1. Khéng chap nhan yéu cau khot kién cua ba Huynh Thi G va ba Huynh
Thi N d6i voi ba Huynh Ngoc T vé viéc tuyén bd Van ban cong chimg Thoa
thuan phan chia di san s6 3102TT lap bdi Phong Coéng chung 3B ngay
31/01/2011 v6 hiéu.

2. V& an phi: ba Huynh Thi G va ba Huynh Thi N dugc mién 4n phi.
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Mién &n phi phtic tham cho ba Huynh Thi G va ba Huynh Thi N.

Truong hop ban an duge thi hanh theo Diéu 2 Luat Thi hanh an dan su thi
nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan sy c6 quyén thoa
thuan thi hanh 4n, quyén yéu cau thi hanh an, tw nguyén thi hanh an hoic cudng
ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7, 7a, 7b va Diéu 9 Luat Thi hanh an
dan su; thoi hiéu thi hanh dn dugc thuc hién theo quy dinh tai Diéu 30 Luat Thi
hanh 4n dan su (d4 stra doi, bd sung nim 2014).

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HOI DQNG XET XU PHU(; THAM
- TAND t6i cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND cép cao tai TP.HCM;

- VKSND TP.HCM;

- TAND thanh phé Thu Brc; o

- THADS thanh phé Tha Duc; (Paky)

- Cac dqong su;
- Luu ho so, van phong (T.40).

Pham Hoéng Giing
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