TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc 1ap — Tu do — Hanh phic

Ban 4n s6: 1281/2023/LD-PT
Ngay: 27-12-2023

V/v “Tranh chép vé don phuong
cham dut hop ddng lao dong.”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanhphdn Hpi dong xét xir phiic thim gom co:

Tham phdn — Chii toa phién toa:  Ong Nguyén Ngoc Tai.

Cdc Tham phan: Ba Doan Thi Kim Thuy.
Ba Lé Thi Hoang Hoa.

- Thu ky phién toa: Ba Dao Thi Lanh, Thu ky Toa an nhan dan Thanh
phé HO Chi Minh.

- Dai dién Vién kiém sdt nhan dan Thanh phé Hé Chi Minh: Ba Phan
Hoang Anh — Kiém sat vién tham gia phién toa.

Trong cac ngay 07, 15, 26 va 27 thang 12 nam 2023 tai try s¢ Toa an nhan
dan Thanh phd HO6 Chi Minh xét xir phiic thim cong khai vy an lao dong thy Iy
56 55/2023/TLPT-LD ngay 04 thang 10 nam 2023 vé viéc “Tranh chap vé don
phuong chdm dat hgp dong lao dong”.

Do Ban 4n lao dong so tham sb 04/2023/LD-ST ngay 21 thang 6 nam
2023 cua Toaan nhan dan Quan &, Thanh pho H6 Chi Minh b1 khang céo.

Theo Quyét dinh dua vu 4n ra xet xu phic tham s 4706/2023/Qb-PT
ngay 11 thang 10 nim 2023 va Quyét dinh hodn phién toa phuc thdm sb
15444/2023/QD-PT ngay 15 thang 11 ndam 2023 gitra:

Nguyélj dgn.' Ong Tran Thai B nim 1980; Pia chi: G D, Phuong D, Quan
H, Thanh ph6 H6 Chi Minh. (c6 mat)

Nguoi dai dién hop phéap cua nguyén don: Ong Tran Van T, sinh nim
1980 hodc ba Vo Thi Di¢u L, sinh ndm 1995 hodc 6ng Tran Lé T1, sinh nam
1996; Cung dia chi: Lau G, toa nha S, 33 ter - 33 bis M, phuong D Quan A,
Thanh phd H6 Chi Minh (La nguoi dai dién theo ty quyén - Glay iy quyén so:
003264 ngay 09/4/2021 1ap tai Van phong C2). (bng T, ba L c6 mat)



Bj don: CBng ty T6; Dia chi tru s¢: Tang A - 15 - 16 Thap B, Toa nha
EVN, s0 A C, phuong T, quan B, Thanh pho Ha Noi1

Nguoi dai dién hop phap cia bi don: Ba Pham Thi T2, sinh nam 1985 va
ong Pham L& M, sinh nam 1991; (La nguoi dai dién theo uy quyén - Vin ban ty
quyén s6 101/UQ-TCPL ngay 06/ 11/2023).

- Nguoi khang cdo: Ong Tran Thai BI — Nguyén don
NOI DUNG VU AN

Theo don khéi kién, ban tw khai, ¥ kién trinh bay tai cdc phién hop hoa gidi
va tai phién toa so tham, nguyén don éng Tran Thadi Bl c¢é nguoi dai dién theo
uy quyén la éng Tran Vin Tva ba Vé Thi Diéu L trinh bay:

Ngay 07/3/2019, dng B1 va Cong ty T6 (sau day viét tat 1a Cong ty) co ky
Hop ddng lao dong s 000377/2019/HPLD-TDTD véi thoi han tir ngay
07/3/2019 dg—:-n ngay 31/3/2020. Ngay 11/7/2019, 6ng Bl duoc bd nhiém 1a Uy
vién Ban chip hanh Cong doan co s¢ Thanh vién khoi Tin dung Ti€u dung khoa
I nhiém ky 2019-2024, theo Quyet dinh s6 DSA/QD-CBCS. Ngay 01/4/2020,
6ng Bl va Cong ty tiép tuc ky Hop ddng lao dong sb
000377/2020/HDLD/TDTD ngay 01/4/2020 cé thoi han tir ngay 01/4/2020 dén
ngay 31/3/2021. Bén ngay 25/4/2020, dng B1 va Cong ty ky tiép Phu luc Hop
dong lao dong so 000377/2020/PLHPLD/TDTD. Theo hop dong, 6ng Bl lam
viée ¢ vi tri Pho Giam dbc Kinh doanh va Tiép thi, mac luong tai thoi diém
Cong ty cham dut Hop déng lao dong s6 0000377/2020/HDLD/TDTD ngay
01/4/2020 1a 104.000.000 d6ng/thang. Trong qua trinh lam viéc, ong B1 da hoan
thanh nhitng cong viéc phai lam dugc quy dinh trong Hop dong lao dong sO
000377/2020/HDPLD/TDTD ngay 01/4/2020 va Ban md ta cong viéc, dong thoi
nghi€m chinh tuan thi nd1 quy, quy dinh ctia Cong ty. Ngay 24/6/2020, 6ng Bl
nhan dugc Thong bao sé 310A/TB-TCPBL vé viéc Cong ty sé chdm dit Hop
dong lao dong sb 000377/2020/PLHPLD/TDTD ky ngay 01/4/2020 véi 6ng Bl
vao ngay 03/8/2020, 1y do Cong ty budc phai tinh giam chd 1am viéc, thu hep
san xuit kinh doanh du da cb géng tim moi bi¢n phap khic phuc vi dich bénh C
— 19 giy ra theo diém ¢ khoan 1 Piéu 38 Bo luat Lao dong 2012. Ngiy
02/8/2020, Cong ty di ban hanh Quyét dinh s6 000377/2020/QDTV-TDTD vé
viée chdm dit Hop dong lao dong voi ong B1. Theo ndi dung Quyét dinh, Hop
dbng lao dong s6 000377/2020/PLHDLD/TDTD ngay 01/4/2020 cham dut ke tir
ngay 03/8/2020. Ong B1 cho rang Cong ty T6 da don phuong chdm dut Hop
ddng lao dong trai phéap luat nén yéu cau boi thudng cu thé nhu sau:

1. Tré tién luong, tién Bao hiém xi hoi, Bao hiém y té, Bao hiém thét
nghiép trong nhiing ngay ong Bl khong duoc lam viéc. Tam tinh tir ngay
03/8/2020 dén ngay 14/6/2023, tong cong la 34 thang cuy thé: (1) Tién luong:
104.000.000 dong x 34 thang = 3.536.000.000 dong; (2) Tién Bao hiém x3 hoi:
17% x 20 x 1.490.000 x 34 thang = 172.244.000 d6ng; (3) Bao hiém y té: 03% x



20 x 1.490.000 x 34 thang = 30.396.000 dong; (4) Bao hiém tht nghiép: 01% x
20 x 4.420.000 x 34 thang = 31.824.000 ddng;

2. Boi thuforng it nhat cho 6ng Bl 02 thang tién luong theo murc lu’orng
thyc nhdn cua Hop ddng lao dong sé 000377/2020/HPLD/TDTD ngay
01/4/2020 tai thoi diém Cong ty ban hanh Quyét dinh chdm dat Hop ddng lao
dong. Cu thé la: 2 x 104.000.000 =208.000.000 dong;

3. Phai nhén 6ng Bl tr¢ lai lam viéc voi vi tri cOng viéc da thoa thuan
theo Hop dong lao dong da giao két gin nhat;

4. Trong truong hop Cong ty khong muén nhan oOng Bl tr¢ lai lam vige
thi €Cong ty T6 phai boi thuong cho ong B1 12 thang tién luong do don phuong
cham dat hop dong lao dong trai phap luat, cu thé: 12 x 104.000.000 =
1.248.000.000 dong.

Tong cong sO tién ong Bl yéu cau COng ty T6 phai bdi thuong:
5.226.464.000 dong.

Trong qud trinh gidi quyét vu dn va tai phién toa so tham, bi don Cong ty
T6 6 ba Pham Thi T2 va dng Pham Lé M la nguoi dai dién theo iy quyén trinh
bay:

Cong ty T6 thira nhan ngay 01/4/2020, 6ng B1 va Cong ty c6 ky Hop
dong lao dong s6 000377/2020/HDLD/TDTD c6 thoi han tir ngay 01/4/2020 dén
ngay 31/3/2021. Ngay 25/4/2020, 6ng B1 va Céng ty ky Phu luc Hop dong lao
dong s6 000377/2020/PLHPLD/TDTD. Ngay 02/8/2020, Cong ty dd ban hanh
Quyét dinh s6 000377/2020/QDTV-TDTD vé viéc cham dut Hop dong lao dong
v6i ong B1. Trong nam 2020, hoat dong kinh doanh cua Khéi Tin dung Tiéu
dung thudc Cong ty bi anh hudng bdi dich bénh Covid-19. Ngay 31/03/2020,
Thong ddc ngan hang N3 ban hanh Chi thi s 02/CT-NHNN vé cac giai phap
cap bach ciia nganh ngan hang nham ting cudng phong, chdng va khic phuc
kho khan do tac dong cua dich bénh Covid-19. Noi dung Chi thi cling néu rd cac
t6 chiic tin dung phai chu dong trién khai cac hoat dong nhu: Xay dyng kich ban
kinh doanh chi tiét (bao gom ké hoach kinh doanh du phong theo dién bién cua
dich bénh); Ra soat, cat gidm cac chi phi hoat dong, dic biét 1a chi luong,
thuong. Ngay 01/04/2020, Thu tudng Nguyén Xuan P da ky Quyét dinh s6
447/QDb-TTg vé viée cong b6 dich Covid-19 trén toan qudc. Cong ty da 4  ap dung
rat nhiéu bién phap khic phuc, muyc tiéu cao nhat van 1a dam bao quyén loi va
suc khoe nguoi lao dong trong tinh hinh dich bénh, dam bao duy tri hoat dong
kinh doanh va kha nang ton tai cua doanh nghiép, trong do bién phéap tinh gidm
bién ché 1a bién phép cu01 cung, khong mong muon. Ngay 22/4/2020, Cong ty
d3 ban hanh bao céo s6 20A/BC-TCPL danh gia mic chiu dung trong phong
chbng dich Covid-19 va két qua kinh doanh quy 1/2020 cua khoi Tin dung Tiéu
dung nhan dinh tinh hinh kinh doanh trong dai dich Covid -19, Cong ty da dua
ra nhiéu giai phap dé nhim khic phuc hiu qua anh hudng dich Covid — 19.
Cong ty da thyc hién giri vin ban lay y kién cta Ban Chap hanh Cong doan co
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s vé viéc cham dit Hop ddng lao dong voi ong Tran Thai B1 — Ph6 Ban Kinh
doanh qua bén thir ba, dong thoi la Uy vién Ban chap hanh Cong doan co s¢ va
da co y kién thong nhat, dong thuan vé viéc cham dut hop dong lao dong véi
6ng Bl voi Ban chip hanh Cong doan co s& bang van ban. Ngay 24/6/2020,

Cong ty di c6 thong béo chinh thirc dén ong B1 vé viéc chim dut hop dong Vql
ong Bl vao ngay 03/8/2020. Ngay 02/8/2020, Cong ty B4 Quyét dinh so
000377/2020/QDTV-TDTD vé viéc cham dat hop dong lao dong ddi véi Ong
B1. Cong ty cho ring viéc chdm dut hop dong lao dong véi ong Bl da duoc
thuc hién theo dung trinh tu, thu tuc quy dinh cia B luat Lao ddng nam 2012,

Lugt Cong doan 2012 dbi véi truong hop 1a can b cong doan khong chuyén
trach, da giai quyet day du cac ché do theo quy dinh cua BJ ludt Lao dong 2012
d6i voi ong Tran Thai B1. Do d6 Cong ty T6 khong dong ¥ yéu cau khoi kién
cua ong B1.

Ban dn lao déng so tham sé 04/2023/LD-ST ngay 21 thang 6 nam 2023
ciia Toa én nhdn dan Qudn 8, Thanhphé Hé Chi Minh dd xik:

Céan cur vao cac D{eu 5, Dlen 6, diém b khoan 1 Dleu 32, Diéu 35, Diéu
39, khoan 4 Diéu 91, Dicu 92, Dicu 147, Dicu 227, Dicu 244, Dicu 266, Dicu
271, D1eu 273 va Piéu 280 cua Bo luat T6 tung déan sy nam 2015; Piéu 15, Piéu
16, Dleu 23, Piéu 24, Piéu 25, khoan 10 Piéu 36, Diéu 38, Dicu 48, Diéu 192
cua B(.), luat Lao dong nam 2012; DPiéu 25 cua Luit Cong doan nam 2012, Ngh;
dinh s6 05/2015/ND-CP ngay 12/01/2015 cta Chinh phu quy dinh chi tiét va
hu’ong dan thi hanh mot s6 ndi dung cua B ludt Lao dong nam 2012; Luat Thi
hanh an dan sy nam 2009 (da sua dbi, bd sung nam 2014); Nghi quyét s
326/2016/UBTVQHI14 quy dinh \{e muc thu, mién, giam, thu, ndp, quan ly va sur
dung an phi va I¢ phi Toa an cua Uy ban Thuong vu Qudc hoi.

Tuyen xu :

1. Khong chip nhan yéu cau khai kién ctia ong Tran Thai Bl:

1.1. Cong ty T6 khong c6 nghia vu boi thudng thiét hai sau khi cham dit
hop dong lao ddng cho 6ng Tran Thai B2 so6 tién 5.226.464.000 dong;

1.2. Cﬁng‘ty T6 khong c6 nghia vu nhan 6ng Tran Thao B3 trd lai lam
viéc theo Hop dong lao dong s6 000377/2020/HDLD/TDTD ngay 01/4/2020 va
Phu luc Hop dong lao dong s6 000377/2020/PLHDLD/TDTD ngay 25/4/2020.

2. V& an phi lao dong so tham: COng ty T6 khong phai chiu 4n phi lao
dong so tham; Ong Tran Thai B1 khong phai chiu an phi lao dong so tham. Ong
Tran Thai Bl duoc mién ndp tién an phi lao dong.

Ngoai ra an so thdm con tuyén vé quyén khang cdo va quy dinh vé thi
hanh 4n cho cac bén duong su.
Ngay 29/6/2023, nguyén don ndp don khang cdo toan bd ban an so tham

v6i dé nghi Toa an cap phuc tham chap nhan khéng cdo, sira ban an so tham,
chap nhan toan bo yéu cau khoi kién ctia nguyén don.



Tai phién toa phiic thim:

Nguoi khdng cdo, nguyén don 6ng Tran Thai B1 6 dng Tran Van T va ba
Vo Thi Diéu L dai dién trinh bay:

Nguyén don khang céo toan by ban an so thém voi Iy do 1a: Thong bao
cham dat Hop déng ngay 241612020, Cong ty C3 s 000377 voi dng Bl voi ly
do Cong ty budc phai giam chd 1am viéc, thu hep san xuat kinh doanh du da co
gang tim moi bién phéap khac phuc vi dich bénh C — 19 giy ra cén ctr vao diém ¢
khoan 1 Piéu 38 B Iuat Lao dong 2012. Theo quy dinh nay thi nguoi sir dung
lao dong c6 quyén don phuong chdm dat hop ddng lao dong “Do thién tai, héa
hogn hogc nhiing 1y do bdt kha khang khac theo quy dinh cua phap lugt, ma
nguoi sur dung lao dong da tim moi blen phéap khdic phuc nhung van bugc phdi
thu hep sin xudt, giam ché lam viée; 7. Cum tir “dd fim moi bién phdp khic
phuc’ dugc huéng dan cu thé tai Cong van sb 1064/LDTBXH- -QHLDTL
ngay 25/03/2020. Theo do, khi cho nguoi lao dong nghi viéc lién quan dén dich
bénh C — 19 thi Nguoi sir dung lao dong can phai thuc hién dy du cac bude sau:
Buéc 1: Tam thoi chuyén ngudi lao dong lam céng viéc khéac so véi hop dong
lao dong theo quy dinh tai Piéu 31 Bo luat Lao dong; Buéc 2: Néu thoi gian
ngung viéc keéo dai anh huong dén kha nang chi tra cua doanh nghi¢p thi nguoi
sudung lao dong va nguoi lao dong co thé thoa thuan tam hodn thuc hién hop
ddng lao dong theo quy dinh tai Biéu 32 Bo luat Lao dong; Budc 3: Néu doanh
nghiép phai thu hep san xuat, dan tai giam chd 1am viéc thi thyc hién sap xép lao
dong theo Diéu 38 hoic Piéu 44 Bo luat Lao d¢ong. Bi don can cir diém ¢ Khoan
1 biéu 38 Bo luat Lao dong 2012 vai ly do Dich C1 -19 d¢é cham dut Hop dong
lao dong vai 6ng B1 nhung khong chimg minh dugc viéc phai lam khi &p dung
quy dinh nay 1a da tim moi bién phap khic phuc nhung van phai giam cho lam
vigc. Ngoai ra, trudc, trong va sau thoi diém ngay 24/4/2020 Cong ty van tién
hanh tuyén dyng thém nhi€u nhan vién masi vao lam vigc tai Cong ty. Cu thé

Cong ty di tuyén dng Nguyén Tuong B va nhan ban giao cong viéc cua 6ng Bl
vao ngay 09/07/2020; Thuc té khi cho 6ng B1 nghi viéc Cong ty da khong thuc
hién cac budc theo hudng dan duoc ligt ké tai Cong van s6 1064. Hoan toan
khong c6 thoa thuan, trao ddi lién quan dén tam thoi chuyén nguoi lao dong 1am
cdng viéc khac so véi hop ddng lao dong hay thoa thuan tam hodn thuc hién hop
ddng lao dong. Do do, hanh vi don phuong chdm dut Hop dong lao dong cua
Cong ty voi 6ng Bl 1a don phuong cham dit Hop dong lao dong trai phap luat,
khong thudc quy dinh tai diém ¢ khoan 1 Diéu 38 B6 luit Lao dong 2012.

Theo Chi thi sé6 02/CT-NHNN cua Théng d6c Ngan hang N3 ngay
31/3/2020, Théng ddc Ngan hang N3 yéu cau céc to chic tin dung thuc hién cat
giam chi phi hoat dong, trong do6 c6 cat giam chi luong. Cat giam chi luong ¢
day duoc hiéu 13 giam tién luong ctia ngudi lao dong chir khong phai la cit giam
nhan sy; Bao c4o tai chinh ndm 2020 cta Cong ty dd duoc kiém toan boi Cong
ty TNHH D thi lgi nhuén sau thué ctia Cong ty 13 228.409 (triéu VND) diéu nay
ching minh Cong ty khong gip kho khin vé tai chinh trong nim 2020. Viéc

5



Cong ty can clr theo ndi dung tai Chi thi s6 02 dé 1am cin cir don phuong chim
dut Hop dong lao dong véi 6ng Bl 12 hoan toan khong dung.

Bén 4n so thdm c6 néu: T phan nhan dinh (09)-(11) c6 tinh dua ra cac
ndi dung cho phu hop véi Cong van 1064. Cac nhan dinh ndy mang tinh chat
suy dién ma khong c6 chimg cir 1d rang. Cu thé: Khdng c6 bang ching “Tam
thoi chuyén ngudi lao dong lam cdng viéc khac so véi hop dong lao ~dong” theo
quy dinh tai Diéu 31 Bo luat Lao dong; Khdng c6 bang chimg “Néu thoi glan
ngung viéc kéo dai anh huong dén kha nang chi tra cua doanh nghi¢p thi nguoi
str dung lao dong va ngudi lao dong cd thé thoa thuan tam hodn thuc hién hop
ddng lao dong theo quy dinh tai Diéu 32 Bo luat Lao dong;

Bén canh do, hai can ctr quan trong dé chimg minh Cong ty van dang hoat
dong tot [a Cong ty van kinh doanh c6 1ii va tuyén ngudi lao dong méi thay cho
chinh vi tri 6ng B1. Nguyén don da ngp ching ctr chimg minh va bi don cting da
thira nhan nhung ban an so tham hau nhu khong nhac dén. Nguyén don cho rang
Tham phan Chu toa Cép so tham dd 16 rang qua thién vi cho Cong ty dén muc
c¢6 tinh bo lot nhiéu tinh tiét, chimg ctr va lam cho Ban an hoan toan khong
khach quan, dung luat.

Doi véi trach nhiém cia EVNFinance khi cham dirt hop dong lao déng
voi neweoi lao dong la can bo cong doan khong chuyeén trach:

Tai Quyét dinh s6 D5A, 6ng Bl duoc bd nhiém 1a Uy vién Ban chip hanh
Cong doan cd s T7 (sau day viét tat 13 BCH CDCSTV). Ong Bl la can bd cong
doan khong chuyén trach theo quy dinh tai khoan 5 Picu 4 Lut Cong doan
2012. Theo quy dinh tai khoan 7 Diéu 192 Bo luat Lao dong 2012 va khoan 2
Diéu 25 Luit Cong doan 2012 thi khi ngu’01 st dung lao dong don phu’orng cham
dut hop ddng lao dong, chuyén lam cong viéc khac, ky lut sa thai ddi voi nguoi
lao dong 1a can bo cong doan khong chuyén trach thi phai thoa thuan bang vin
ban véi ban chip hanh cong doan co s¢ hodc Ban chap hanh cip trén truc tiép co
s0.

Cin c diém b va diém c¢ Pitu 6.2.5 Quy ché hoat dong cua
BCHCBCSTYV khéi Tin dung Tiéu dung — Chi nhanh Thanh phé H dugc Cong
ty ban hanh theo Quyét dinh s6 18A/QD-CPCS ngay 05/12/2017 thi khi don
phuong chdm dat Hop dong lao dong véi dng B1, Cong ty bét budc phai co thoa
thuan bang van ban véi BCH CBDCSTV. Cac ching ctr la ban photo Cong ty
cung cap cho nguyén don tai phién toa so tham:

- B4o cdo dé xuat cham dat Hop dong lao dong dbi v6i 6ng Tran Thai Bl
can bo cong doan khong chuyén trach ctia Cong doan co sé thanh vién Khdi Tin
dung Ti€u dung ngay 16/6/2020: Ba L1 cho rang Uy vién BCH CDCSTV chi
conba (03) nguoi la Nguyen Thi Thay L2; Hoang Thi Kim H; va Tran Thai BI;
Thuc té thoi diém d6 van con mot Uy vién khac 1a 6 ong H6 Vinh N, 6ng nay dén
thang 10/2020 méi cham dut Hop dong lao dong voi EVNFinance; Tai hinh 3,
trang 10 ctia Vi Bang lién quan dén tin nhin ctia ba L2 v6i 6ng B1, ba L2 ndi rd:
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Vén ban két thuc tai trang 2/3 con gan 1/3 trang gidy nhung chir ky lai qua trang
3/3. Bi€u nay hop v&indi dung trinh bay cua ba L2 va rat c¢6 kha nang tao 1ap
ching ctr khong trung thuc. Do vay, B4o c4do nay hoan toan sai.

- Quyét dinh sb 02/QD-CPCSTV vé viéc Uy vien BCH CDCSTV thoi
tham gia BCH CBCSTV Khéi TDTD ngay 18/6/2020. Cin ¢t Piéu 11 cua Diéu
I¢ Cong doan Viét Nam vé Ban chap hanh cong doan céc cap thi Quyét dinh s
02/Qb-CDCSTV do Ba L2 ty ky va khong c6 cude hop nao cua Dai Hoi Cong
Poan Khdi Tin dung Tiéu dung quyét dinh.

- Bién ban hop ctia BCHCDCS xem xét Quyét dinh thoi Uy vién BCH
Cong doan doi véi thanh vien BCHCDCTV khéi Tin dung Tiéu dung ngiy
17/6/2020: Tai Ban khai 1ap ngay 21/11/2023 nop ngay 07/12/2023, ba L2 noi
10 chi ¢d ky vao cac van ban cia BCH CDCSTV. Chir ky cua ba L2 trong Bién
ban hop BCHCDCS nay 10 rang 1a chit ky gid nén Bién bannay 1a sai.

- Can ctr khoan 7 Diéu 192 Bo luat Lao dong 2012, Van ban thoa thuan
ngay 18/6/2020 chi ¢6 Chu tich BCH CBCS ky 1a sai; Noi dung nay duoc da
duoc khang dinh tai trang 9 ctia Ban an sé 19/2017/LD-PT ngay 22/9/2017 cua
Toa an nhan dan Thanh phd Ha Noi.

- Cac ndi dung trao doi gitta ba L2 va dng B1 di duoc 1ap Vi Bang dé lam
1& céc nhan dinh nay. Khi méi trao d6i, ba L2 khang dinh khong ra Toa ma s&
xac nhan ndi dung nhu trao d6i qua Zalo nén nguyén don c6 soan Vin ban dé ba
L2 ky. Nhung sau khi nhan duoc, ba L2 tu ch6i nén nguyén don méi tién hanh
lap Vi bang noi dung trao d6i voi ba L2. Nguyén don chi nhan duge ban photo
cac chimg cir ma Cong ty cung cip ngay tai phién toa xét xtr So tham. Do do,
ban gbc cua cac tai liéu nay chua dugc cong khai tai bat ¢t budi lam viée nao,
khi xét xir so tham, nguyén don méi biét dén su ton tai ctia cac tai lidu nay. Tai
phién toa ngay 07/12/2023 b1 don xac nhan la ndp ngay 19/5/2023 tai Toa an
nhan dan quan Ba Dinh tai li¢u Van ban thdéa thuan, cac van ban khac khong nhd
ngdy ndp nhung dong dau sao y ngay 06/06/2023 tlrc sau ngdy dwa vu an ra xét
xUr so tham 1a 17/4/2023.

Céac van ban lién quan dén CDCS déu sai (ky va ban hanh khong ding
tham quyén, va gia chit ky). Do d6 “Cong ty da thuc hién giri van ban lay ¥ kién
ctia Ban Chap hanh Cong doan co sd va di co ¥ kién thdng nhat, ddng thuan vé
viée cham dut Hop ddng lao dong voi ong Tran Thai Bl véi Ban chap hanh
cong doan co s& bang van ban” 1a hoan toan khong co6 gid tri xem xét. Cho nén
lién quan tha tuc 1Ay ¥ kién ctia CDCS theo khoan 7 Piéu 192 Bo ludt Lao dong
2012 thyc chit chua dugc 1dm. Viée cho can bo cong doan khdong chuyén trach
cham dut Hop dong lao dong trong trudng hop nay vi pham phép luat.

Vé thoi han hop dong lao dong ciia 6ng Tran Thai B1: Tai khoan 5 Picu
192 B6 luat Lao dong 2012 ¢6 quy dinh: “Khi nguoi lao dong la can bo cong
doan khéng chuyén trach dang trong nhiém ky céng doan ma hét han hop dong
lao déng thi dwoc gia han hop dong lao déng da giao két dén hét nhiém ky.”,



Ngay 11/7/2019, 6ng B1 dugc bé nhiém la Uy vien BCH CDCSTV khéa I
nhiém ky 2019-2024 theo Quyet dinh D5A; Néu Cong ty khong don phuong

cham dt Hop dong lao dong s6 000377 trai phap luat thi ong Bl s& dugc gia
han Hop dong lao dong dén hét nhiém ky cong doan theo Quyét dinh D5A.

Nguyén don dé nghi xtr budc Cong ty T6 phai boi thuong khi chdm dut
Hop dong lao dong trai phap luat, cu thé: (1) Tra tién lvong, tién Bao hiém xa
hoi, Bao hiém y té, Bao hiém that nghiép trong nhirng ngay ong Bl khong duogc
lam viée (tam tinh tir ngay 03/8/2020 dén ngay 26/12/2023) (tong cong 1a 40
thang, 23 ngay nguyén don lam tron 40 thang tinh dén ngay xet xu phic tham)
gom: Tién luong 13 4.160.000.000 déng (104.000.000 dong x 40 thang); Tién
Bao hlem xa hoi 1a 202.640.000 dong (17% x 20 x 1.490.000 x 40 than g); Bao
hiém y té 1 35.760.000 dong (3% x 20 x 1.490.000 x 40 thang); Bao hlem that
nghiép la 37.440.000 dong(l% x 20 x 4.680.000 x 39 thang); (2) B01 thuong it
nhat cho 6ng Bl hai thang tién lwvong 1a 208.000.000 dong. Tong cong cac
khoan Cong ty phai bdi thuong cho nguyén don la 4.643.840.000 ddng. Nguyén
don xac dinh rat cac yeu cau khoi kién gom: (1) Phai nhén ong Bl tr¢ lai lam
viée voi vi tri cong viée da thoa thuan theo Hop dong lao dong di giao két gan
nhét; (2) Trong truong hop Cong ty khong muon nhén 6ng Bl tr¢ lai lam viée
thi Cong ty T6 phai boi thuong cho 6ng Bl 12 thang tién luong do don phuong
cham dut hop dong lao dong trai phap luat 1a 1.248.000.000 dong.

Nguyén don cung cép cho Toa an: Vi bang s6 390/2023/VB-TPLMN dé
ngay 13/11/2023 va Vi bang s6 436/2023/VB-TPLMN dé ngay 12/12/2023 dé
ching minh cho quan diém trinh bay ctia minh. Vi bang do nguyén don cung
cap thé hién ndi dung tin nhin d3 xac dinh ba L2 khong ky vao cac van ban cua
BCH CBCSTV va BCH CBCS. C6 diu hiéu 1am gia chimg ct dé hop thirc hoa
viéc cham dut hop dong lao dong Viéc bi don bo sung chimg cir tai phién toa
khong trung thyc, 161 khai méu thuan. Ban chinh Bién ban hop cong doan khong
c6 dong dau giap lai. Cép so tham danh gid chimg cir khong khach quan. Tai
Céap so tham da kéo dai thoi gian xét xir, nguyén don di bay lan yéu cau moi
duoc Cap so tham dwa vu 4n ra xét xu.

Nguyén don éng Tran Thdi Bl trinh bay: Ong thong nhat véi quan diém
trinh bay cua nguoi dai dién theo y quyén. Sau khi bi Cong ty T6 chdm dut hop
ddng lao dong, ong da xin vao lam viéc & nhidu Cong ty khac. Tuy nhién lan
lugt & cac Cong ty ndy ong chi lam viéc dugc thoi gian ngan thi bi cho nghi,
khong duoc 1am nita do ho nhan dugc thong tin khong tot vé ong tir Cong ty T6.
Trong giai doan trudc khi chdm dat hop dong lao dong, trong tinh hinh dich
bénh, dng sin sang dam phan, thoa thuan vaoi Cong ty v€ vigc giam lu:ong hodc
thuyén chuyén cong viéc nhung Cong ty khong co bat ky dong thai nao dé thoa
thudn véi nguodi lao dong.

Bi don Cong ty T6 c0 ba Pham Thi T2 va 6ng Pham Lé M dai di¢n trinh
bay: Bi don khong dong y vdi ndi dung khang cao cua nguyén don, dé nghi Hoi



ddng xét xtr gitr nguyén ban an so thim, khéng chip nhan khang cdo cua nguyén
don.

Thir nhét, 'Cong ty C3 (sau day viét tat 1a HPLD) v6i 6ng Bl 1a hoan toan
c6 can cr tai diém ¢ khoan 1 Piéu 38 Bo ludt Lao dong 2012 va khoan 2 Piéu
12 Nghi dinh 05/2015/ND-CP cua Chinh phi. Viéc phia 6ng B1 can ctr vao Béo
cao tai chinh nam 2020 cta Cong ty dé cho rang Cong ty van c6 loi nhuan va
khong gip kho khin vé tai chinh dan dén khong c6 cin cu don phuong cham dit
HDLD voi 6ng Bl 1a hoan toan khong hop ly boi thuc té tinh hinh kinh doanh
ctia Khéi Tin dung Tiéu dung (sau day viét tit Ia KTDTD) trong giai doan 2020
bi anh huong manh tr Dich Covid-19 nén vo cung kho khan, duoc thé hién tai
B4o céo kinh doanh nam 2020.... Khoi Tin dung Tiéu dung Cong ty dé co bién
phap khic phuc khé khan nhur: Glam luong, giam chi phi, luan chuyén nguo1 lao
dong... (thé hién tai cac ndi dung thu dién tur (email) ma bén 6ng B1 da cung cap
cho Toa) nhu’ng ciing khong thé giai quyet dugc kho khén nén quyét dinh cho
mot s6 nguoi lao dong nghi viée trong do co 6ng Tran Thai B1. Dai dién nguyén
don cho rang theo ndi dung Cong van s6 1064/LDTBXH-QHLDTL ngay
25/3/2020 ctia Bo L4, nguoi str dung lao dong phai thyc hién day du theo cac
budc la khong hop 1y va khong co6 co so.

Thir hai, Vé thu tuc chdm dit HDLD ciia Cong ty ddi voi 6ng Tran Thai
B1. Do 6ng B1 1a Uy vién BCHCDCSTYV nén khi thuc hién don phuong chim
dut HDLD d6i voi nguoi lao dong 1a can bo cong doan khong chuyén trach
Cong ty di tuan thi ding va day da quy dinh tai khoan 7 Piéu 192 B luat Lao
dong 2012 va khoan 2 Diéu 25 Luat Cong doan 2012. Cong ty dd c6 Vin ban
thda thuan vd1 BCHCDCS Cong ty ngay 18/6/2020 dua trén cac tai li€u sau:
Béo cao vé tinh hinh nhén su tai KTDTD ngay 12/6/2020 cua Ban nhan sy
KTDTD gt Tong Giam dbc; Ho so tai lisu BCHCPCS Cong ty cung cap co:
Ban tuong trinh dién bién su viée cua Ban nhén sy KTDTD gui BCH CDCSTV
KTDTD ngay 16/6/2020; Bao cio vé dé xuat chim dut HDLD dbi vai ong B1 1a
can bd cong doan khong chuyén trach cia BCH CBCSTV KTDTD gui 1én BCH
CPCS Cong ty ngay 16/6/2020; Bién ban hop vé viéc xem xét Quyét dinh thoi
Uy vién BCH CBCS dbi vé6i thanh viéen BCH CDCS thanh vién KTDTD ngay
17/6/2020; Quy ché hoat dong ctia Ban chdp hanh Cong doan co s Thanh vién
Khéi TDTD. Theo quy dinh ctia Luat Cong doan 2012 va Piéu 1é Cong doan
Viét Nam, cong tac cong doan s€ do BCHCDBCS t6 chuc thuc hién va chiu trach
nhiém theo quy dinh.

Thoi gian thong bao: Cong ty thuc hién thong bao cho ngudi lao dong biét
trude dl’lng theo quy dinh tai Khoan 2 Diéu 38 Bo luat Lao dong 2012. Thyc té:
HDLD gitta Cong ty va 6ng Bl 1a HDLD xéc dinh thoi han. Cong ty thong bao
chinh thirc t6i 6ng Tran Thai Bl vao ngdy 24/6/2020 vé viéc chim dut HDLD
v6i 6ng B1 vao ngay 03/8/2020. Cong ty d3 thong bao cho 6ng B1 biét trudc 38

ngay.



Ve ¥ kién trinh bay ctia ong Tran Thai Bl vé viéc khong lay y kién cua
6ng Tran Thai Bl d6i véi Thoa thudn bang vin ban ctia Ban chdp hanh cong
doan co'sg. Can cu theo biéu 13, Dicu 17 Biéu 1¢ Cong doan Viét Nam thi hinh
thirc t6 chirc cong doan co so tai Cong ty bao gdm Cong doan co so tai hoi so
Cong ty 1a Cong doan co sé va Cong doan co so thanh vién Khdi Tin dung Tiéu
dung tai Cong ty la cong doan thanh vién.

Cén ct ndi dung quy dinh tai khoan 7 Piéu 192 Bo luat Lao dong nam
2012, va khoan 2 Piéu 25 Luat Cong doan nam 2012, Cong ty phai co y kién
thoa thudn véi mot trong hai cap 1d BCHCDCS chinh 1a Ban chap hanh cong
doan tai Hoi s& ctia Cong ty hoac Ban chap hanh cong doan cap trén tryc tiép
ctia Ban chap hanh cong doan tai Hoi sé cua Cong ty (tai thoi diém d6 1a Cong
doan EVN). Khong phai BCHCDCSTV nhu kién nghi ctia ong B1. Ngoai ra,
che d6 1am viéc cua BCHCDCSTV Khéi Tin dung Tiéu dung nhu sau: theo
Dleu 8 Quy che hoat dong cia BCHCDCSTYV duge ban hanh va thong qua theo
Quyét dinh s6 18A/QD-CDCS ngay 05/12/2017 cua Cong doan co s6 Cong ty:
"Cac quyet dinh tai cac cudc hop cua BCHCDCSTV Khi Tin dung Tiéu dung
chi co gid tri khi c6 it nhat 2/3 tong s6 Uy vién Ban chap hanh cong doan co s&
thanh vién du hop va ty I€ b1eu quyét phai qua ban s6 Uy viéen BCHCDCSTV du
hop thong qua. [...]"; Theo Piéu 7, Quy ché hoat dong cia BCHCDCSTV Khbi
Tin dung Tieu dung: "BCH CDCSTV lam thoi cua Chi nhanh ¢6 5 thanh vién,
do Ban chép hanh Cong doan co s Cong ty T6 la Cong doan cép trén ra quyet
dinh cong nhan.". Dé c6 thé dua ra quyét dinh tai mot cudc hop, can it nhat 4
thanh vién tham gia du hop dé dam bao tuan thu dung ty 1¢ it nhat 2/3 néu trén.
V& mat thyc té, tai thoi diém thang 6/2020, BCHCDCSTYV chi ¢6 3 thanh vién,
trong do co ba Hoang Thi Kim H da thong bao nghi viéc va trong qua trinh ban
giao cong viée trong cong tac Cong doan. Do vy, diéu kién dé t6 chirc va dua ra
quyét dinh tai mot cudc hop trong BCHCDCSTV 1a thuc hién dugc. Vi vay,
BCHCBHCSTYV da c6 bao céo 1én BCHCDCS Cong ty. Tuy nhién, 6ng B1 khong
thugc BCHCDCS Cong ty, ong B1 khong c6 quyén han tham gia 1y y kién thoa
thuan trong truong hop nay. Thu tuc cham dat HDLD cua Cong ty d6i véi 6ng
Tran Thai B1 da thyc hién ding quy dinh cta phap luét.

Thir ba, dbi vi cac yéu cau boi thuong cia nguyén don, Cong ty khing
dinh cac can ctr va thu tuc chim dat HPLD véi ong Tran Thai Bl dung theo quy
dinh phap luét, khi cham dut HDLD vé6i 6ng Tran Thai B1, Cong ty da hoan tat
tat ca nghia vu tai chinh d4i véi ong B1 theo chinh sach cua Cong ty va quy dinh
phap luat, do vay viéc 6ng Bl yéu cau giai quyét tranh chip vé boi thuong thiét
hai sau khi chdm dat HDLD 13 khong c6 co sd.

Pbi voi cac yéu cau khai kién ma nguyén don xac dinh xin rat tai phién
tda phic thim, bi don khong ddng ¥ vé6i viée rat cac yéu cau nay cua nguyén
don. Bi don dé nghi Hoi ddng xét xir khong chdp nhan toan bo ndi dung khang
cdo cua nguyén don, gitt nguyén Ban an so thim 04/2023/LD-ST ngay
21/6/2023 ctia Toa an nhan dan Quén 8, Thanh phd Ho Chi Minh.
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Toa an da triéu tip ba Nguyén Thi Thity L2 tham gia phién toa theo dé
nghi cua nguoidai dién theo uy quyén cua nguyén don.

Tai cdc phién toa ngay 07/12/2023 va ngay 15/12/2023, ba Nguyén Thi
Thay L2 da uy quyén cho nguoi dai dién minh Ia ba Nguyén Thi Kim A tham
gia va da cung cap 101 khai tai phién toa.

Ba Nguyén Thi Kim A dai dién trinh bay: Ba L2 lam viéc tai Khdi Tin
dung Tiéu dung Cong ty T6 tir ndm 2007 dén nam 2022. Thoi diém 6ng Tran
Thai B1 nghi viéc tai Cong ty, ba la Chu tich Ban chap hanh Cong doan co s&
thanh vién Khéi Tin dung Tiéu dung, ong Bl 1a Uy vién. Ba L2 cam doan I
BCH CPCSTV Khbi Tin dung Tiéu dung ¢4 thyc hién dung va day du cac quy
dinh cta phap luét d6i vi ngudi lao dong la Uy vién Ban chap hanh cong doan,
toan bo ho so tai liéu cia BCH CDCSTV Khdi Tin dung Tiéu ding 1a do ba L2

ky tén. Ba L2 x4c nhan chit ky véi tén ba trong Bién ban hop Ban chap hanh
Cong doan co s¢ Cong ty 1a do baky tén.

~ Dai dién Vien kiém sat nhdn dan Thanh phé Ho Chi Minh phat biéu ¥
kiéen:

Vé‘; hinh thtrc: Pon khang cao cua bi don négn trong han luat dinh nén
du’o’g chép nhén hop . Viéc tuén theo phap luat to tung trong qua trinh giéi
quyét vu an cua Tham phan; Hoi dong xét xir; viéc chap hanh phap luat cua
nhimg ngudi tham gia t6 tung trong giai doan xeét xu phiic tham ké tir khi thu 1y
vu 4n cho dén trudc thoi diém nghi an dung theo quy dinh ctia Bo luat To tung
dan su.

Vé ndi dung, sau khi phén tich nhiing tinh tiét c6 lién quan dén vu an, trén
co sO Bo luat Lao dong, xét thay: Céap so tham xét xir khdng chép nhan cac yéu
cau khoi kién cua nguyén don la dung quy dinh. Vién kiém sat nhan dan Thanh
pho H6 Chi Minh dé€ nghi khong chap nhén khang céo cua nguyén don, gitr
nguyén ban an so tham.

NHAN PINH CUA TOA AN:

[1] Vé t6 tung:

_[1.1] Khang cao cua nguyén don nam trong han luat dinh phu hop khoan 1
bicu 273 B ludt To tung dan sy nam 2015 nén dugc chap nhan.

[1.2] V& quan hé phap ludt tranh chip va thdm quyén giai quyét vu an:
Céip so thAm cin i quy dinh tai diém b khoan 1 Diéu 32 Bo luat T6 tung dan su
dé xac dinh quan h¢ phap luat tranh chap vé “Boi thuong thiét hai khi cham dut
hop dong lao dong” la chua chinh x4c. Trong vu kién ndy nguyén don cho rang
bi don Cong ty T6 da don phuong cham dut Hop dong lao dong trai phap luat
nén yéu cau boi thuong voi sb tién tong cong 14 5.226.464.000 dong, viée Xac
dinh quan h¢ phap luat tranh chap can can cu quy dinh tai diém b khoan 1 Diéu
32 Bo luat T6 tung dan su vé “Tranh chap vé don phuwong chdm dut hop dong
lao dong”.
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Cép so thim can ci diém ¢ khoan 1 Piéu 35, diém d khoan 1 Diéu 40 Bo
luat T6 tung dan su xac dinh vy 4n thudc thim quyén giai quyét cua Toa an nhan
dan Quan 8, Thanh phé H6 Chi Minh theo lyra chon Toa an theo noi cu trii cia
nguyén don la dung quy dinh.

[1.3] Sau khi Toa 4n nhan dan Thanh phd H5 Chi Minh ban hanh Quyét
dinh dua vy an ra xeét xu s0 4706/2023/QD-PT ngay 11/10/2023, nguoi dai dién
theo uy quyen cua nguyén don la ba Vo Thi Di€u L c6 Don khiéu nai “V/v
khong ddng ¥ quyét dinh dua vu 4n ra xét xir” dé ngay 09/11/2023 va sau khi
Toa 4n nhan dan Thanh phé HO Chi Minh ban hanh Quyét dinh hodn phién toa
phic tham sb 15444/2023/QD-PT ngdy 15/11/2023, nguoi dai dién theo iy
quyen ctia nguyén don 13 ba V4 Thi Diéu L c6 Pon khiéu nai “V/v khong dong
¥ quyét dinh dua vu 4n ra xét xir” dé ngay 22/1 1/2023, tai phién toa phic thdm
ngay 07/12/2023, nguyén don, dai dién theo uy quyen cua nguyen don 1a 6ng
Tran Van T va ba V6 Thi Di€u L xéac dinh rat don khiéu nai nay, Hoi dong xét
xtr khong xem xét d6ivéi cac don khiéu nai da dugc rat khiéu nai.

[1.4] Tai phién toa ngay 07/12/2023 va ngay 15/12/2023, dai dién theo uy
quyén cta nguyén don 1a ong Tran Van T cho rang Cap so tham vi pham t tung
khi khong cong khai ching cur do6i véi céc tai licu ching cu bi don dé ngp tai
phién toa so tham, khong chip nhan cé dé nghi hodn phién toa so thim dé xac
minh 1am rd cac tai liéu chimg cr dugc bi don cung cép tai phién tda so tham.
Can ctr cac quy dinh tai khoan 4 Piéu 96 va khoan 3 Diéu 248 Bo luat TH tung
dan sy. Dong thot can clr ndi dung dugc ghi nhin Bién ban phién toa so tham
khong thé hién viéc nguyén don co dé nghi hodn phién toa so tham dé xac minh
lam r6 cac tai liéu ching cr dugc bi don cung cép tai phién toa so thim; Phién
tda so tham c6 sy tham gia cua dai dién Vién ki€m sat nhan dan Quan 8, trong
truong hop ¢ su vi pham t6 tung Vién kiém sat co quyén khang nghi d6i véi
ban an néu trén. Vu an nay khong c6 khang nghi ctia Vién kiém sat nhan dan
Quan 8 ciing nhu Vién kiém sat nhan dan Thanh phdé H6 Chi Minh; Noi dung
don khang cao, don khiéu nai va cac ban luan ct duoc nguyén don nop cho Toa
an sau phién toa so thim khong thé hién viéc vi pham to tung néu trén nhu
nguyén don trinh bay tai phién toa phic tham ngay 07/12/2023; Can ctr xac nhan
ctia nguyén don tai phién tda phuc thim vé viée tai phién tda so thAm nguyén
don da nhan dugc cac tai li¢u bi don bo sung tai phlen toa nhu’ng khong co yéu
cau hodn phién toa dé lam 5. Hoi dong xét xir xac dinh khong ¢ su vi pham t6
tung tai phién tda so thAm nhu nguyén don trinh bay.

[1.5] Tai phién tda phuc tham, cac bén da dugc cung cap, sao chup, cac tai
liéu ching cr ma bén con lai cung cip bo sung tai phlen toa theo quy dinh.
Nguyén don da cung cap bo sung cac tai liéu ching cur dé ching minh, 1am rd
quan diém trinh bay cta nguyén don va phan hoi ¥ kién déi véi chimg cr ma bi
don dua ra. Bi don di cung cdp bd sung cac tai lidu ching cur dé chimg minh,
lam 16 quan diém trinh bay cua nguyén don va phan hdi y kién ddi voi chimg ctr
ma bi don dua ra. Nguyén don xéc dinh céc chimg ctr da dugc thu thap dﬁy du.
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Hoi dong xét xir phic thdm thiy rang khong can phai tam ngimg phién toa theo
dé nghi hodn phién toa cua nguyén don tai phién toa ngay 07/12/2023 dé xac
minh thu thap bo sung tai liéu, chung ¢t ma n€u khong thyc hién thi khong thé
giai quyét duoc vu an va khong thé thuc hién duoc ngay tai phién toa.

[1.6] Theo Pon dé nghi triéu tap ngudi 1am chimg, thu thip va cong khai
chiing ctr ngay 25/10/2023 cua ba Vo Thi Diéu L, dai dién theo Uiy quyén cua
nguyén don, Toa an da triéu tap ba Nguyén Thi Thity L2 dén tham gia phién toa.
Ba L2 di uy quyén cho nguoi dai dién minh tham gia cac phién toa ngay
07/12/2023 va ngay 15/12/2023 va di cung cap 101 khai tai phién toa.

[1.7] Tai phién toa ngay 07/12/2023 va ngay 15/12/2023, dai dién theo uy
quyen cua nguyen don la dng Tran Van T cé dé nghi hodn phién toa dé triéu tap
cac thanh vién ctia Ban chp hanh Cong doan co s¢ Cong ty T6 va Ban chap
hanh Cong doan co s¢ thanh vién Khdi Tin dung Tiéu dung dé thu thap 101 khai,
xac minh 1am o céc tinh tiét c6 lién quan dén viéc thoa thuan g1ua Ban chap
hanh cong doan co s¢ thanh vién. Do bi don da cung cip ddy du cac thong tin
ctia cac thanh vién nay theo yéu cau, dong thoi cac thanh vién cta Ban chép
hanh Cong doan co s¢ Cong ty T6 da co6 van ban guiy kién trinh bay ctia minh
dén Toa an. Hoi dong xét Xur thay rang khong can thiét phai triéu tap cac thanh
vién nay dén Toa theo yéu cau cua nguyén don.

[1 8] Can cur Diéu 293 Bo luat TS tung dan su vé pham vi xét xir phic
thim: “Toa dn cap phiic tham chi xem xét lai phan ciia ban dn so tham, quyet
dinh ciia Toa dn cdp so tham c6 khdng cdo, khdng nghi hodc 6 lien quan d‘en
viéc xem xét noi dung khang cdo, khang nghi”. Ho1 dong xét xir phiic thim
khong xem xet dbi véi viée nguyén don yéu cau boi thuong do don phuong
cham dit hop dong lao dong tinh dén ngay xét xir phic tham.

[2] Xét yéu cau khang cdo clia nguyén don, nhan thiy:

[2.1] Vé quan hé lao dong, cac bén duong sy x4c nhan: Ong Tran Thai Bl
va Cong ty T6 co ky Hop dong lao dong s6 000377/2020/HPLD/TDTD ngay
01/4/2020. Ngay 25/4/2020, 6ng Bl va Cong ty K Hop dong lao dong sb
000377/2020/PLHDLD/TDTD véi nhitng ndi dung co ban sau: Thoi han hop
dong tir ngdy 01/4/2020 dén ngdy 31/3/2021, chirc vu Phé gidm ddc kinh doanh
tiép thi, tién luong 1a 104.000.000 dong/thang, ché do bao hiém y t€, bao hi€ém
xa hoi theo quy dinh, quyén va nghia vy ctia ngudi sir dung lao dong va ngudi
lao dong trong qué trinh thyc hién hop dong. Hop dong lao dong cé hinh thirc va
noi dung dung theo quy dinh tai Diéu 16, Diéu 23 B6 luat Lao dong nim 2012.

[2.2] Vige chém dut hop dong lao dong: Ngay 24/6/2020, Cong ty T6 da
ban hanh Thong bao s6 000377/2020/QDTV-TDTD vé viéc chdm dut Hop dong
lao dong voi ong Bl ké tir ngay 03/8/2020. Ngay 02/08/2020, Cong ty ra Quyet
dinh s6 000377/2020/HDLD/TDTD cham dut hop dong lao dong voi dng Bl ké
tr ngay 03/8/2020.
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[2.3] V& Iy do chim dut hop ,déng lao dong: Theo Théng bao sd
000377/2020/QDTV-TDTD Céng ty cham dut Hop dong lao dong voi 6ng Tran
Thai B1 véi Iy do Cong ty budc phai thu hep kinh doanh du da c¢b gang tim moi
bién phap khac phuc vi dich bénh Covid-19 gay ra.

- Cép so thAm cin cr quy dinh tai diém ¢ khoan 1 Diéu 38 Bo luit Lao
dong nam 2012 va khoan 2 Diéu 12 Nghi dinh 05/2015/ND-CP quy dinh chi tiét
va huéng dan thi hanh mot s6 noi dung cua B) luat Lao dong nam 2012 xac
dinh nguo1 st dung lao dong c6 quyén don phuong chdm dut hop dong lao dong
trong nhimg trudng hop 1y do bét kha khang 1a dich bénh.

- Cép so tham cin ct quy dinh tai: K va khoan 13 Piéu 2 Luat Phong,
chdng bénh truyén nhiém 2007, Cong bd bo dich bénh viem duong ho hap cap
Covid-19 do ching méi cua Virus Corona (SARS-CoV-2) la mét dai dich toan
cau ngay 11/3/2020 cua T6 chic Y té Thé gioi; Quyét dinh 447/QD-TTg ngay
01/4/2020 cua Thu tu’O’ng Chinh phu cong bo dich truyén nhiém tai Viét Nam,
tén dich bénh C (dich viém duong ho hip cép do chung mdi cia vi rat Corona
gdy ra), thoi gian xay ra dich bénh tu ngay 23/01/2020, dia dlem va quy mo:
Toan qudc, Tinh chat, mic do nguy hiém cua dich: Bénh truyen nhiém nhom A,
nguy co ¢ muc dai dich toan cau. Nhom A gdm cac bénh truyen nhiém dic biét
nguy hiém c6 kha ning lay truyén rat nhanh, phat tan rong va ty 1& tir vong cao
hodc chua rd tac nhan gy bénh theo khoan 1 Piéu 3 Lut Phong chdng bénh
truyén nhiém 2007. Xac dinh dich bénh Covid-19 dugc xem la su kién bét
khang de doanh nghlep ¢ co s6 thuc hién don phuong cham dut hop dong lao
dong ddi voi ngudi lao dong 1 ¢6 can cu.

- Cap so thim xac dinh: Trong thoi glan d1en ra dai dich Covid 19 anh
huong doi séng kinh t& x3 hoi ctia toan bd nén kinh t&, Ngan hang N3 ban hanh
Chi thi s6 02/CT-NHNN cua Théng dbc Ngan hang N3 ngay 31/3/2020 vé cac
giai phap cap bach ciia nganh Ngan hang nhim ting cudng phong chéng dich va
khic phuc khé khan do tac dong cua dich bénh C1 -19. Ngay 22/4/2020, Cong
ty da ban hanh bao céo s6 20A/BC-TCPL danh gia mirc chiu dung trong phong
chbng dich Covid-19 va két qua kinh doanh quy 1/2020 cua khéi Tin dung Tiéu
dung, nhan dinh tinh hinh kinh doanh trong dai dich Covid -19, Cong ty da dua
ra nhiéu giai phap dé nhim khic phuc hiu qua anh huéng dich Covid — 19.
Ngoai cac bién phap dam bao han ché rui ro, cat giam chi phi trong qua trinh
hoat dong trong d6 c6 phuong an sau cung la don phuong cham dat hgp dong
lao dong. Bén canh do, Cong ty ciing da tinh day du chinh sach cho ngudi lao
dong néu don phuwong chim dut hop dong lao dong. Trong giai doan Covid-19,
Cong ty cling da tinh giam s6 lwong 13 99 ngudi trong toan bo Cong ty. Diéu nay
thé hién viéc cat giam nhan sy la chinh sach ciia Cong ty chir khong riéng mot
ngudi lao dong cu thé dua trén tinh hinh hoat dong kinh doanh ctia Khéi Tin
dung Ti€u dung - Cong ty T6, sy chiu dung cua doanh nghiép dbi véi nhimg tac
dong do C1 - 19 giy ra. Cap so tham xac dinh nhu trén 1 ¢ can ct.
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- Ly do nguyén don trinh be‘ly vé viéc Cong ty khong thuc hién du ba bude
theo dung hudng dan Cong van s6 1064/LDTBXH-QHLDTL ngay 25/03/2020,
khong 0 thoa thuan, trao d01 lién quan dén tam thoi chuyén nguoi lao dong lam
cong viéc khac so vdi hop dong lao dong hay thoa thuan tam hoan thuc hién hop
ddng lao dong va cho rang hanh vi don phuong chim dat Hop dong lao dong
ctia Cong ty véi 6ng B1 1a don phuong cham dut Hop dong lao dong trai phap
luat vi khong thudc quy dinh tai diém ¢ khoan 1 Biéu 38 B luat Lao dong 2012
la khong c6 can cu. Boi huong dan nay duoc 4p dung trong truong hop doanh
nghi¢p bi gap kho khan vé nguon nguyén vat li¢u, thi tru:o*ng dan tgi khong bd
tri da viéc lam. Tai phién toa, cac bén duong su déu xac dinh Cong ty T6 chi
hoat dong trong linh vyuc tai chinh, khong c6 nha may san xuat kinh doanh nén
truong hop nay khong bi diéu chinh boi ndi dung Cong van sb 1064/LDTBXH-
QHLDTL ngay 25/03/2020.

- P6i voi ¥ kién ctia ong B1 cho rang Cong ty chua lam hét day du nhu’ng
thi tuc theo quy dinh ctiia Bo luat Lao dong nam 2012 dé giit chan nguoi lao
dong, cham dit hop dong nguodi lao dong ddi véi can bd cong doan khong
chuyén trach khong dung theo quy dinh cua Luat Cong doan ndm 2012, thoi
dlem Cong ty cham dut hop dong lao dong, Cong ty hoat dong van c6 1ii theo
két qua kiém toan cua Cong ty K1. Hoi dong xét xtr cho rang ngudi st dung lao
dong da ap dung cac bién phap can thiét dé dé dam bao viéc lam cua ngum lao
dong theo phuong an s6 20A/BC-TCPL ngay 22/4/2020 vé viéc danh gia muc
chiu dyng trong phong chéng dich Covid-19 va ket qua kinh doanh quy 1/2020
ctia khéi Tin dung Tiéu dung, viéc don phuong chdm dut hop ddng lao dong dbi
voi ong Bl la bién phap cudi cung khong mong mudn ctia nguoi st dung lao
dong. Trong qua trinh xur ly viéc don phuong cham dut hop dong lao dong déi
v6i nguoi lao dong, Cong ty dd dam bao day du vé cac thu tuc theo quy dinh cua
B0 luat Lao dong nam 2012 va Luat Cong doan nam 2012. Viéc ong Bl cho
rang Cong ty hoat dong co lai nén khong co6 co so dé chim dut hop dong lao
dong. Hoi dong xét xir cho rang viec xdc dinh Cong ty hoat dong co 1ai hay
khong duoc thyuc hién tai thoi diém két thic nam tai chinh theo quy dinh. Trong
tinh hinh dich bénh Covid 19, toan xa hdi déu bi kho khén khi phai thuc hién
cac bién phap phong chdng dich bénh nén khong c¢6 co sé xac dinh giai doan tir
thang 6 den thang 8/2020, Cong ty dang kinh doanh c6 14i. Két qua kinh doanh
c6 ldi cudi ndm Cong ty c6 duge 1a sau khi da thuc hién nhiéu bién phap, giai
phap phu hop vé1 tinh hinh dich bénh.

Déi voi ¥ kién clia nguyén don cho rang Cong ty van tuyén mdi nhan vién
va da tuyén dung éng Nguyén Tudng P vao lam viéc va nhan ban giao cong
viée cua ong B1 tir ngay 09/7/ 2020, qua xem x¢t cac tai liéu ching cir do bi don
cung cap, Hoi dong xét xir thiy ring c6 can ctr xac dinh Cong ty tuyén dung 6 ong
Nguyén Tuong P tir thang 01/2020, chinh thirc lam viée tir thang 3/2020 véi

chitc danh khac véi chirc danh cua 6ng B1. Do d6 1y do 6ng B1 trinh bay la
khdng cO can ct.
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[2.4] V& thi tuc chdm dut hop dong lao dong:

- V& thoi han thong bao: Cép so tham xac dinh Cong ty T6 théng bao
cham dut hop dong lao dong cho ngudi lao dong ong Tran Théai Bl biét vao
ngay 24/6/2020, trudc ngay nghi viéc 03/8/2020 1a 38 ngay, dam bao thoi han
thong bao it nhat 1a 30 ngay, pht hop véi quy dinh tai diém b khoan 2 Diéu 38
B0 luat Lao dong 2012 la c6 can cr.

- Do nguoi lao dong 6ng Tran Thai B1 1a Uy vién Ban chap hanh Cong
doan Co s¢ Thanh vién Khéi Tin dung Tiéu dung thudc truong hop don phuong
cham dut hop dong lao dong ddi v6i nguoi lao dong 1a can bd cong doan khong
chuyén trach nén gitta Cong ty va Ban chép hanh c6ng doan co s¢ ¢6 van ban
thod thudn ngay 18/6/2020 ve vigc chdm dat hop dong lao dong doi v6i ong
Tran Thai B1 - Uy vién ban chap hanh cong doan voi Iy do dai dich Covid- 19
can tai co cau kh01 Tin dung Tiéu dung theo huéng tinh gon, hiéu qua va tiét
kiém chi phi. Cép so tham xac dinh Cong ty thyc hién thoa thuan vo1 Cong doan
co s¢ la phu hop voi quy dinh tai khoan 7 Diéu 192 Bo ludt Lao dong ndm 2012
va khoan 2 Diéu 25 Luat Céng doan nam 2012.

[2.5] Quy dinh phap luat vé Cong doan co sd, Ban chap hanh Cong doan
co so va Cong doan co so thanh vién:

Can cu Luat Cong doan nam 2012 tai cac quy dinh:

- Khoan 2 Diéu 4: Céng doan co sé 1a té chirc co s¢ cua Cong doan, tap
hop doan vién cong doan trong mot hogc mot sd co quan, t6 chiic, doanh nghiép,
duge cong doan cap trén tryc tiép co so cong nhan theo quy dinh cta phap luat
va Diéu 16 Cong doan Viét Nam.

- Khoan 3 Diéu 4: Céng dodn cdp trén truc tiép co sé 1a mot cap trong hé
théng t6 chirc cong doan, truc tiép thuc hién quyén cong nhan cong doan co sd,
chi dao hoat dong cong doan co s& va lién két cong doan co so theo quy dinh
ctia phap luat va Diu 1¢ Cong doan Vit Nam.

- Khoan 2 Piéu 6: Cong doan duoc t6 chic va hoat dong theo Diéu 18
Cong doan Viét Nam, phd hop véi duong 16i, chu truong, chinh sach cua Pang
va phap luat cta Nha nudéec.

Cin cit Didu 16 C4 (C4 lan thir XII thong qua ngady 24 thang 9 nim 2018)
dugc ban hanh theo Quyét dinh s6 174/QD-TLD ngay 03/02/2020 cia T8 tai cac
quy dnh:

- biém b khoan 2 Piéu 4: Cdn b cong doan khéng chuyén trach la nguoi
lam viéc kiém nhiém, do doan vién tin nhiém bau va duogc ccfp cé tham quyén
clia céng doan céng nhdn hodc chi dinh vao cdc chire danh tir t6 phé cong
doan tro lén.

- Khoan 4 Biéu 7: Cdp co sé gom: Cong dodan co sé, nghiép doan co sé
(sau day goi chung la cong doan co so).
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- Khoan 1 Piéu 13: Cong doan co so la 16 chirc co sé ciia C4, dwoc thanh
ldp o mot hodac mot so don vi s dung lao dong hogt dong hop phap, khi co tur
05 doan vién hodac 05 nguoi lao dong tro lén, co don tw nguyén gia nhdp Cong
doan Viét Nam.

- Khoan 1 Diéu 11: Ban chdp hanh céng doan cdp nao do dai héi cong
doan cap do baura.

- Dlem a khoan 1 Dleu 11: Ban chdp hanh céng doan cdp dwdi phai dwge
cong dodn cdp trén truc tiép cong nhan.

- Khoan 7 Piéu 11: Quy dinh vé nhiém vu va quyén han cia Ban chip
hanh Cong doan cac cap.

- Piém d khoan 3 Diéu 13: Cong doan co sé co cong doan co so thanh
vién 1a mot hinh thire t6 chirc Cong doan co sd.

Can ¢t Hudng dan sb 104/TLD ngay 25/01/2000 ctia T8:

- Khoan 1 Muc I: Cong doan co so thanh vién la cong doan truc thudc
cong doan co so duoc thanh lgp o cdc don vi thanh vién cua Cong ty, vién,
truong, cac ban, nganh Trung wong, dia phuong va cic cong doan chwa co
cong doan nganh dia phuong.

- Khoan 2 Muc I: Cong doan co so thanh vién la t6 chiic cong doan duoc
cong doan co so thanh Idp, phin cap quan Iy hodc 1ty quyén mot s6 nhiém wu,
quyén han cu thé phit hop véi vai tro, nhiém wu cia céng dodn co sé thanh vién
nham phat huy tinh chu dong, sang tao cua co so trong viéc thuc hién nhiém vy,
chirc nang ciia t6 chire céng doan.

- Khoan 3 Muc I: Cong doan co so thanh vién co tw cich phap nhan,
duoc sir dung con déu, duwge mé tdi khoan tai ngan hang. Tuy theo diéu kién cu
thé ciia timg don vi, cong doan co s thanh vién dwege cong doan co s6 triee tiép
phdn cdp quan Iy tai chinh, tai san (néu cé).

- Khoan 2 Muyc II vé nhiém vu quyén han ctia cong doan co s& thanh vién

thi: “Céng doan co so thanh vién chiu trach nhiém thuc hién Nghi quyét Pai hji

cong doan co so va su chi dao truc tlep cua cong doan co s6; tiy theo diéu ki¢n
cu thé cong doan co so co thé phdn cap cho céng doan co s¢ thanh vién mét s6
nhiém vu, quyen han...”

Trong cac nhiém vu quyén han dugc Cong doan co sé phan cip theo
Huéng dan sé 104/TLD ngay 25/01/2000 cua T8, khong co quy dinh vé viéc
BCHCDCSTV duoc quyen c6 y kién thoa thuan bang vin ban véi nguoi sir
dung lao dong trong trudng hop nguoi sir dung lao dong don phuong cham dut
hop dong lao dong, hop dong 1am viéc, sa thai, buoc thdi viéc hoic thuyén
chuyén cong tac dbi véi can bo cong doan khong chuyén trach.

Ho6i @dng xét xtr phiic thAm nhén thay:
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- Quy dinh tai khoan 2 Piéu 25 Luat Cong doan 2012 khong bi diéu chinh
boi Pidu 10 Luat Cong doan 2012 va dugc hudng dan boi Nghi dinh
43/2013/ND-CP ngay 10/5/2013 quy dinh chi tiét thi hanh Piéu 10 Luat Cong
doan vé quyeén, trach nhiém cta cong doan trong viée dai dién, bao vé quyen o
ich hop phap, chinh dang ctia nguoi lao dong. Quy dinh nay thé hién quyén cua
Ban chap hanh cong doan co sé hoic Ban chap hanh cong doan cap trén truc
tiép co so trong viéc cd y kién thoa thuan véi nguoi st dung lao dong trong
truong hop ngudi str dung lao dong don phuong cham dut hop ddng lao dong,
hop dong lam viéc, sa thai, budc thoi vigc hoac thuyen Chuyen cong tac d6i voi
can bo cong doan khong chuyén trach. Néu khong c6 y kién thoa thuan bang van
ban cua Ban chap hanh cong doan co sé hodc Ban chap hanh cong doan cap trén
truc tlep co 8O thi nguoi st dung lao dong khong duoc don phuong cham dut
hop dong lao dong, hop dong lam viéc, sa thai, budc thdi viéc hoac thuyén
chuyén cong tac dbi véi can bo cong doan khong chuyén trach.

- Trong vu kién ndy, Ban chap hanh Cong doan co sé duge xac dinh Ia
Ban chap hanh Cong doan co s COng ty T6, khdng phai 1a Ban chap hanh Céng
doan co so thanh vién Khéi Tin dung Tiéu ding. Noi dung quy dinh tai diém ¢ -
6.2.5 khoan 6.2 Diéu 6 cua Quy ché hoat dong cia BCHCDCSTV khdi Tin
dung Tiéu dung Chi nhanh Thanh phé H vé viec BCHCDCSTV ¢ quyén thoa
thuan nhat tri déi véi viée “Puoc thoa thuan vé thdi gian 1am viéc cua can bo
cong doan ban chuyén trach va sa thai hodc don phuong cham dut hop dong lao
dong vai nguoi la Uy vien BCH CDCSTV” dugc quy dinh khong dung véi quy
dinh cua khoan 2 Muyc Il Huéng dan sé 104/TLD ngay 25/01/2000 cua T8,
khoan 2 Biéu 25 Ludt Cong doan 2012 do d6 khong duge Hoi ddng xét xtr phiic
thim céng nhan va 4p dung trong truong hop niy.

- Xét cac tai liéu chung ctr co trong hd so vu 4n so tham, dugc cac bén
duong sy bd sung tai phién toa phuc tham, Hoi dong xét xir phiic thim d3 kiém
tra d6i chiéu va 1dm rd, thé hién:

Ngay 12/6/2020, Ban nhén sy Khbi Tin dung Tiéu dung cO Bao cao gui
dén Tong Giam déc Cong ty T6 vé tinh hinh nhan sy tai khoi Tin dung Tiéu
dung va truong hop cua ong Tran Thai Bl dé nghi xem xét phe duyét cac ndi
dung “Trao déi, lam viéc va théa thudn véi Ban chap hanh cong doan co so vé
dé xudt cham dirt Hop dong lao dong doi véi éng Tran Thai Bl,; Uy quyén cho
ba Ngd Hoang Duy P1 thiec hién bdo cdo va lam viéc véi Ban chdp hanh cong
doan co sé doi véi triong hop cia éng Tran Thdi Bl ” Bao céo nay di duogc
Tong gidam déc 13 6ng Nguyén Hoang H1 phé duyét.

Ngay 16/6/2020, ba Ngé Hoang Duy P1 dai dién Khoi Tin dung Tiéu
dung c6 Bang tudng trinh dién bién su viéc tudng trinh vé viéc cham dit Hop
ddng lao dong ciia CBNV Tran Thai Bl giri dén BCHCDCSTV Khbi TDTD
Cong ty. Cudi van ban thé hién rd: “Hién tai, Ong B1 dang 14 Uy vién Ban Chip
hanh Cong doan CSTV Khéi Tin dung Ti€u dung, Khoa I, nhiém ky 2019-2024.
Vi vay, dai dién Cong ty xin dugc bao cao dén Ban chap hanh Cong doan CSTV
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dé co quyét dinh cho Ong B1 thoi tham gia BCH Cong doan ké tir ngdy chdm
dut HbLD”

Ngay 16/6/2020, ba Nguyen Thi Thuy L2 thay mat BCHCDBCSTV Khbi
Tin dung Tiéu dung c6 Bao cao vé viéc cham dut hop dong lao dong dbi voi ong
Tran Thai B1 - can bd cong doan khong chuyén trach cua Coéng doan co so
thanh vién khdi Tin dung Tiéu dung. Noi dung bao céo ghi nhan viée ba Hoang
Thi Kim H 1a Uy vién BCHCDCSTV la khong dung véi thyc té duoc céac bén
thira nhén tai phién toa phuc tham 13 Hoang Thi Kim H khong phai 1a Uy vién
BCHCDCSTV, thoi diém nay ngoai ba Nguyén Thi Thay L2, Ong Tran Thai Bl
con c6 6ng HO Vinh N Ia Uy vien BCH CDCSTV. Cuoi Béo céo nay thé hién
ndi dung: “Xeér thay dé xudt ciia Nguoi sir dung lao dong vé truong hop cua ong
Trdn Thai B la ¢6 co sé do dnh huwong cua dai dich C5 da tic dong vo cung lon
dén hoat déng kinh doanh ciia Khoi Tin dung Tiéu dung, cho nén voi toi tw cach
la Chu tich, dai dién cho BCH Cong doan CSTV Khoi Tin dung Tiéu ding kinh
bdo cdo xin y kién Ban chap hanh Cong doan co so Cong ty xem xét thong qua

vé dé xudt chdm dirt Hop dong lao déng doi véi truong hop cia Ong Tran Thdi
B1”.

Ngay 17/6/2020, BCHCDCS da t6 chirc cudc hop vé vigc xem xet Quyét
dinh thoi Uy vién BCH Cong doan d6i v6i thanh vién Ban chap hanh Cong doan
co sO thanh vién khéi Tin dung Tiéu dung. Trén co s& ndi dung thdo luin va
biéu quyét, nguoi chu tri cude hop két luan vé cac noi dung sau: “700% thanh
vien du hop dong y véi a"e xudt Qu ét dinh théi Uy vién Ban chap hanh Cong
doan co sé Thanh vién déi véi Tran Thdi Bl - (uy vién Ban chap hanh Cong
doan co so thanh vién Khéi Tin dung Tiéu diing) tir thoi diém cham diet HPLP
va giao cho Chil tich c¢éng doan co sé TM BCH céng doan ky Théa thudn dong
¥ Véi nguwoi st dung lao déng vé viéc cham dit HDLD déi véi Ong Tran Thdi
B1.”

Ngay 18/6/2020, nguoi sir dung lao dong va Ban chép hanh cong doan co
s& da dong v ky két Vin ban thoa thuan véi ndi dung thoa thuan dugc ghi nhan
tai Piéu 2 clia van ban, cu thé: “Cdan cit vao tinh hinh thuc tién néu trén cua
Céng ty, sau khi trao d6i, BCH Céng doan Céng ty B2 véi dé xudt cham dirt
Hop dong lao dong ciia N1 sir dung lao déng tir la CoNng ty T6 doi véi Tran Thai
B1 - Uy vién Ban chdp han Céng dodan co s¢ thanh vién Khéi Tin dung Tiéu
dung”.

Trén co s& quy dinh tai khoan 2 Diéu 25 Luit Cong doan 2012: “Don vi
sir dung lao déng khong dwoc don phwong cham dit hop dong lao dong, hop
d‘ong lam viéc, sa thai, bugc thoi viéc hogc thuyen chuyen cong tic doi véi can
bé cong doan khéng chuyén trach néu khdng co y kién thoa thugn bang véin ban
cia Ban chdp hanh céng dodn co sé hodc Ban chdp hanh céng dodan cdp trén
truc tiép co s¢.”. Nhan thdy noi dung tai céc tai lieu Bién ban hop ngay
17/6/2020 va Van ban thoa thuan ngay 18/6/2020 da thé hién rd viéc nguoi sur
dung lao dong co y kién thoa thuan véi Ban chap hanh Cong doan co sd khi don
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phuong cham dut hop dong lao dong véi ngudi lao dong la can by cong doan
khong chuyén trach. Viéc Cong ty don phuong cham dut hop dong lao dong voi
ong Tran Théai Bl la dtng quy dinh.

[2.6] Phap luat khong quy dinh cac trinh tu bt budc phai thuc hién tir Ban
chap hanh Cong doan co sd, nén cac ly do ma nguyén don cho rang céc tai liéu
ching ctr gdm: Béao céo dé xuat cham duat Hop dong lao dong ddi voi dng Tran
Thai B1 — can by cong doan khong chuyén trach cua cong doan co s¢ thanh vién
Khéi Tin dung Tiéu dung ngay 16/6/2020; Quyét dinh s 02/Qb-CbCSTV vé
viée Uy vién Ban chap hanh Cong doan Co sé thanh vién Khéi TDTD thoi tham
gia Ban Chap hanh Cong doan CSTV Khbi TDTD ngay 18/6/2020 1a hoan toan
sai la ¢6 can cu. Tuy nhién day la céac tai licu do BCH CDBCSTV lap. Trong khi
CDBCSTV 1a don vi truc thuoc CDCS. Viéc CDCSTYV ban hanh cac van ban nay
khong anh hudng dén viéc nguoi st dung lao dong thoa thuan vd1 BCH CBCS
vé viéc chdm dut hop dong lao dong voi nguoi lao dong 1a can bd cong doan
khdng chuyén trach.

- Céc Iy do nguyén don cho rang cac tai liéu chimg cur gdm: Bién ban hop
ctia Ban chip hanh CDCS xem xét Quyét dinh Thoi Uy vién BCH Cong doan
d6i v6i thanh vién Ban chap hanh Cong doan co s& thanh vién Khéi Tin dung
Ti€u dung ngay 17/6/2020; Van Ban Thoa Thuan ngay 18/6/20 giri cho Toa chi
co Chu tich BCH CDCS ky 1a hoan toan sai la khong c6 co so. Can cu céc tai
liu gdm: Céc Ban trinh bay ngay 12/12/2023 cua 6ng Nguyén Tién D1, ba Tran
Thi Ngoc L3, 6ng Mai Danh H2, ba Phi Thi Huyén T3, ba Ta Thiy N2 duoc
Van phong C6 ching thuc ngay 12/12/2023; Ban trinh bay ngay 13/12/2023 cua
ong Mai Ngoc T4 dugc Van phong C6 chu’ng thyc ngay 13/12/2023; Ban trinh
bay ngay 13/12/2023 ctia 6ng Nguyén Qubc T5 dugc UBND Thi tran P, huyén
H, tinh Ha Tinh chung thue ngay 13/12/2023; 101 khai cua ba Nguyen Thi Thay
L2 - cac 6ng ba noi trén déu xac nhdn viéc tham gia cudc hop va ky tén xac nhan
vao Bién ban hop. Ngoai cac vi bang do nguyén don da ndp tai phién toa phuc
tham, nguyen don khong cung cap thém tai li¢u chimg cr nao khac dé ching
minh nén khong co6 co s chap nhan.

[2.7] Ttr nhitng nhan dinh trén, nhan thdy Cong ty T6 ban hanh Quyét
dinh cham dat hop dong lao ddéng sb 000377/2020/QPTV-TDTD ngay
02/8/2020 la phu hgp véi quy dinh cua phap luat, hoan canh khach quan cua tinh
hinh dich bénh Covid -19, phu hop voi hoat dong cta doanh nghi€p vao thoi
diém dai dich. Dong thoi, Cong ty di dam bao quyén lgi ciia nguoi lao dong
nhu: tra tién trg cp thoi viée, thuc hién va hoan thanh tha tuc xac nhan, tra lai
s6 bao hiém xa hoi cho ong Bl theo quy dinh. Theo quy dinh tai cac Diéu 36,
Diéu 38, Diéu 44, Diéu 48 ciia Bo luat Lao dong nam 2012, Piéu 25 Luat Cong
doan nam 2012, Hoi ddng xét xtr cho rang yéu cau khoi kién cua nguyén don
6ng Tran Thai B1 1a chwa phu hop v6i quy dinh ctia phap luat nén Cap so thim
khong chap nhan toan bo yéu cau nguyén don 1 ¢6 cén cu.
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[2.8] Tai muc [16] ctia Ban an so thim, Hoi ddng xét XU SO thim d3 xac
dinh: “Céng ty T6 ban hanh Quyét dinh cham dirt hop dong lao déng s6
000377/2020/QDTV-TDTD ngay 02/8/2020 la phu hop voi quy dinh cua phdp
luat, hoan canh khach quan cua tinh hinh dich bénh Covid -19, phu hop voi hoat
dong cua doanh nghzep vao thoi diém dai dich. Pong thoi, Cong ty T6 da dam
bdo quyén lpi ciia nguoi lao déng nhue: Tra tién tro cdp théi viéc, thuc hién va
hoan thanh thu tuc xdc nhdn, tra lai SO bao hzem xa hoi cho ong B1 theo quy
dinh. Theo quy dinh tai cdc Piéu 36, Diéu 38, Diéu 44, Piéu 48 ciia Bo ludt Lao
dong nam 2012, Piéu 25 Ludt Cong doan nam 2012, Hoi dong xét xir cho rang
yéu cdu khéi kién ciia nguyén don éng Tran Thdi Bl Ia chwa phit hop véi quy
dinh cua phap udt nén Hoi dong xét xir khong chdp nhdn toan b yéu cau
nguyen don.” 1a c6 can cir va dung quy dinh cua phap luat, tuy nhién, do hiéu
sai quan hé lao dong tranh chip tir “Tranh chap vé don phuong chdm dut hop
dong trai phap luat” thanh “Tranh chap vé boi thuong thiét hai sau khi cham dit
hop dong” nén phan noi dung dugc cap so tham tuyén tai phan Quyét dinh cua
Bén 4an lao dong sotham s6 04/2023/LD-ST dudi day:

“] Khéng chdp nhanyéu cau khéi kién ciia 6ng Tran ThdiB1.

1.1. Cong ty T6 khong co nghia vu boi thu’ong thiét hai sau khi cham diit
hop déong lao déng cho ong Tran Théi B2 s6 tién 5.226.464.000 (Nam ty hai

tram hai muwoi sdu triéu bon tram sau muwoi bon nghin) dong.

1.2. Cong ty T6 khong c6 nghia vu nhdn ong Tran Thdo B3 tré lai lam
viéc theo Hop dong lao dong so 000377/2020/HDLD/TDTD ngay 01/4/2020 va
Phu luc Hop dong lao dong so 000377/2020/PLHPLD/TDTD ngay 25/4/2020.”

La khong chinh x&c véi ndi dung cac yéu cau khoi kién cua nguyén don.

Hoi dong xét xur nhan théy Cép so tham thyc hién dung cac tha tyc to
tung khi giai quyét cac yeu cau khoi kién cua nguyen don, no1 dung ban an so
tham ghi nhan ding cac yéu cau khoi kién ma nguyén don yéu cau, phan xét
thay cua ban 4n so thim cling thé hién noi dung nhan dinh cua Hoi dong Xét xur
so thdm vé viéc khong chap nhan cac yéu cau khoi kién nay. Ldi sai pham nay
khong thudc céc truong hop phai sira an theo quy dinh tai Diéu 309 Bo ludt T
tung dan su, khong thudc céac trudng hop phai huy an theo quy dinh tai Diéu 310
Bo luat TS tung dan su, vi vay dé dam bao dung quy dinh cua phap luat, Hoi
dong xét xur phuc tham thay rang can dinh chinh lai ndi dung da tuyén nay tai
phan quyét dinh ciia ban an so tham. Cap so thim can rat kinh nghiém vé viéc
nay.

[2.9] Tai phién toa phuc thdm, nguyén don xac dinh rat hai yéu cau khoi
kién gom: (1) Phai nhan 6ng B3 trd lai lam viéc voi vi tri cong viée da thoa
thuin theo Hop dong lao dong da giao két gan nhat; (2) Trong truong hop Cong
ty T6 khong muon nhén 6ng B3 tr lai lam vige thi Cong ty T6 phai bdi thudng
cho 6ng B3 12 thang tién luong do don phuong chdm dut hop dong lao dong
trai phap luat 1a 1.248.000.000 ddng (12 thang x 104.000.000). Viéc rit yéu cau
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nay tai phién toa phic tham khong duoc bi don dong ¥, can cir quy dinh tai diém
b khoan 1 Piéu 299, Piéu 311 Bo luat T6 tung dan sy, Hoi dong xét xir phuc
tham khong xem xét,

[3] An phi lao dong so thdm: Cép so tham xac dinh nguyén don va bidon
khong phai chiu an phi lao dong so tham 1a ding quy dinh tai Piéu 147 Bo luat
T tung dan sy va Diéu 26, Diéu 27 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016.

[4] HO1 déng xét XU théng nhit v&i dé nghi cua dai dién Vién kiém sat
nhan dan Thanh phd H6 Chi Minh tai phién toa, khong chép nhan khang cao cua
nguyén don, gilt nguyén ban an so tham.

[5] V& an phi lao dong phuc tham: Nguoi khang cao khong phai chiu an
phi lao dong phic tham theo quy dinh tai diém a khoan 1 Piéu 12, khoan 1 Diéu
29 Nghi quyét s6 326/2016/UBTVQHI14 ngay 30/12/2016.

Vicac lé trén:
QUYET PINH:
Can ctr vao khoan 1 Diéu 308 ciia BO luat T4 tung dan sy ndm 2015;

- Khong chap nhan khang céo cta nguyén don 6ng Tran Thai Bl, giir
nguyén phan con lai cua Béan 4n lao dong so tham so 04/2023/LD-ST ngay 21
thang 6 ndm 2023 cta Toaan nhan dan Quén 8, Thanh phd H6 Chi Minh.

Can ¢t vao cac Piéu 5, Pidu 6, diém a khoan 1 Diéu 32, Diéu 35, Diéu
39, khoan 4 Diéu 91, Piéu 92, Piu 147, Dicu 227, Diéu 244, Didu 266, Diéu
271, Piéu 273 va Diéu 280 ctia Bo luat T tung dan sy ndm 2015; Piéu 15, Piéu
16, Picu 23, Picu 24, Piéu 25, khoan 10 Picu 36, Dicu 38, Piéu 48, Diéu 192
cua B§ luat Lao dong nam 2012; DPiéu 25 cua Luit Cong doan nam 2012; Nghi
dinh s& 05/2015/ND-CP ngay 12/01/2015 ctia Chinh phi quy dinh chi tiét va
hudng dan thi hanh mot s6 ndi dung ctia Bo luat Lao dong nam 2012;

Can cu khoan 2 va 3 Diéu 4, khoan 2 Diéu 6 Piéu 10 Luat Cong doan
2012; Nghi dinh 43/2013/ND-CP ngay 10/5/2013 cua Chinh phu; Diéu 4, Piéu
7, Biéu 11, Biéu 13 Piéu 1¢ C4 (C4 lan thtr XII thong qua ngay 24/9/2018) duoc
ban hanh theo Quyét dinh s6 174/QB-TLD ngay 03/02/2020 cua T8; Hudéng dan
s6 104/TLD ngay 25/01/2000 cua T8;

Can cu Ll}ét }hi hanh an dan sy nam 2009 (da ‘sfra doi, bd sung nam
2014); Nghi quyét s6 326/2016/UBTVQHI14 quy dinh vé muc thu, mi€n, giam,
thu, ndp, quan Iy va su dyng an phi va 1¢ phi Toa an cua Uy ban Thuong vu
Quoc hoi.

Tuyén xu :

1. Khong chip nhan céc yéu cau khoi kién cuia 6ng Tran Thai Bl:

- Tra tién luong, tién Bao hiém xa hoi, Bao hiém y té, Bao hiém that
nghi€p trong nhitng ngay 6ng Bl khong dugc lam viéc. Tam tinh tir ngay
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03/8/2020 dén ngay 14/6/2023, tong cong la 34 thing cu thé: (1) Tién hrong:
104.000.000 dong x 34 thang = 3.536.000.000 (ba ty, nam tram ba muoi sau
triéu) dong; (2) Tién Bao hiém x3 hoi: 17% x 20 x 1.490.000 x 34 thang =
172.244.000 (mot trdm bay muoi hai tri¢u, hai tram bon muoi bon nghin) ddng;
(3) Bao hiém y té: 03% x 20 x 1.490.000 x 34 thang = 30.396.000 (ba muoi
triéu, ba trim chin muoi sau nghin) dong; (4) Bao hiém that nghiép: 01% x 20 x
4.420.000 x 34 thang = 31.824.000 (ba muoi mot triéu, tim tram hai muoi bon
nghin) dong;

- Bi thudng it nhit cho 6ng B1 02 thang tién luong theo mirc rong thuc
nhan ctia Hop dong lao dong sé 000377/2020/HDLD/TDTD ngay 01/4/2020 tai
thoi diém Cong ty ban hanh Quyét dinh cham dut Hop dong lao dong. Cu thé la:
2 x 104.000.000 =208.000.000 (hai trim 1¢ tam triéu) dong;

- Phai nhan 6ng B1 tr(y’lai‘lém V’iéC v&1 vi tri cong vige da thoa thuan theo
Hop dong lao dOng da giao két gan nhat;

- Trong trudmg hop Cong ty T6 khong mudn nhan ong B1 trd lai lam viée
thi Cong ty T6 phai boi thuong cho 6ng B1 12 thang tién lwong do don phuong
chdm dat hop dong lao dong trai phap ludt, cu thé: 12 x 104.000.000 =
1.248.000.000 (mdt ty hai trim bén muoi tam triéu) dong;

Tong cong s6 tién ong Bl yéu cau Cong ty T6 phai boi thuong:
5.226.464.000 (nim ty, hai traim hai muoi sau triéu, bon trim sau muoi bén
nghin) dong.

2. Ve an phi lao dong so tham: Cong ty T6 khong phai chiu an phi lao
dong so tham; Ong Tran Thai Bl khong phai chiu 4n phi lao dong so tham do
duoc mién ndp tién an phi lao dong.

3. An phi lao dong phiic tham: Ong Tran Thai BI khong phai chiu 4n phi
lao dong phic tham do dugc mién ndp ti€n an phi lao dong.

Thi hanh tai Chi cuc Thi hanh 4n dan sy c6 tham quyén.

Trudng hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi nguoi dugc thi hanh an déan sy, nguoi pha1 thi hanh &n dan su c6
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén thi hanh &n
hodc bi cu’O’ng ché thi hanh 4n theo quy dinh tai cac Picu 6, 7, 7a, 7b va 9 Luat
Thi hanh 4n déan su; thoi hiéu thi hanh 4n dugc thuc hién theo quy dinh tai Diéu
30 Luat Thi hanh an dan su.

4. Ban 4n phiic tham c6 hiéu luc phap ludt ké tir ngay tuyén an./.

Noi nhin: TM. HOI DONG XET XU PHUC THAM

- Toa 4n nhén dan tbi cao;
- Toa 4n nhan dan cép cao tai Tp.HCM; THAM PHAN CHU TOA PHIEN TOA

- Vién kiém satnhéan dan cép cao tai Tp.HCM;
- Vién kiém satnhan dan TP.HCM;

- Toa an nhan dan Quan 8§,

- Chi cuc Thi hanh an dan sy Quén 8;

- Cic duong sy (dé thihanh);
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- Luu ho sovu an.

Nguyén Ngoc Tai
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