TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH PAK LAK Péc 1ap - Tu do - Hanh phiic

Ban 4n s6: 01/2019/LD-PT

Ngay 20 - 11 - 2019

VIV Kién don phwong cham dirt hop dong lao dong

va boi thuong thiét hai.

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PAK LAK

- Thanh phin Hpi dong xét xiv phiic thim gom co:

Tham phan - Chii toa phién toa: Ba Lé Thi Thanh Huyén

Céc Tham phan: 1. Luu Thi Thu Huong

2. Ong Tran Duy Phuong

- Thuw ky phién toa: Ba Tran Ai Van - Thu ky Toa &n nhan dan tinh Dak Lik.

- Dgi dign Vign kiém sat nhan dan tink Dk Lk tham gia phién toa: Ong Pao
Anh Thai - Kiém sat vién,

Ngay 15, 20 thang 11 nim 2019, tai try sé Toa 4n nhan dan tinh Pak Lak
xét xir phic tham cong khai vu &n lao dong thu Iy s6: 01/2019/TLPT-LD vé viéc
“Kién don phwong cham ditt hop dong lao déng va boi thiong thiét hai”.

Do ban an lao dong so tham sd: 01/2019/LD-ST ngay 19/6/2019 cua Toa
an nhan dan thanh phé Buon Ma Thudt bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xt phtc thim sé: 01/2019/QD-PT ngay
30 thang 9 nam 2019, Quyét dinh hodn phién toa so 01/2019/QDPT-PT ngay
21/10/2019, gitra cac duong su:

- Nguyén don: Ba Luu Thi Kim T; tra tai: S6 116 H, thanh phé B, tinh Pak
Lak, c6 mat.

Nguoi bao vé quyén va loi ich hop phap cho nguyén don: Luat su Lé Xuan
Anh P, Cong ty D; dia chi: S6 159 L, TP. B, Pak Lak, c6 mit.

- Bi don: Cong ty B; try so: tAng 25 tda nha trung tim thuong mai sai gon,
s6 37 T, phuong B, Quén 1, thanh phd HO6 Chi Minh.

Tru s¢ Van phong dai dién tai Dak Lak: S6 27 N, TP B, tinh Pak Lik.

Nguoi dai dién theo phap luat: Ong C, Chirc vu: Tong Giam ddc Cong ty B.

Nguoi dai dién theo ity quyén: Ong V6 Tran K (Theo gidy ty quyén sb 47-
02/10.19/Legal ngay 9/10/2019), c6 mat.

Nguoi bao vé quyén va loi ich hop phap cua bi don:



1. Luéat su Binh Quang T1, c6 mat.
2. Luat su Hoang P, c6 mat.
Cung thuoc Cong ty G, Poan Luat su TP. H6 Chi Minh; tru s¢: Tang 8,
Centec Tower, s6 72, 74 N, phuong 6, quan 3, TP. H6 Chi Minh.
NOI DUNG VU AN:
Theo don khéi kién va qua trinh t6 tung nguyén don ba Luwu Thi Kim
T trinh bay nhw sau:

T6i va Cong ty B (viét tat Cong ty) ky két hop dong lao dong thoi han 01
nam (tir ngay 08/08/2005 dén 07/08/2006), véi cong viéc nhan vién phuc vu
khach hang tai B. Sau 01 nim, hop dong lao dong da tu dong tré thanh hop dong
lao dong khong xac dinh thoi han. Trong sudt gan 13 nam qua, toi ludn hoan
thanh t&t nhiém vu dugc Cong ty giao trong moi linh vuc, khong vi pham bét cir
ky luat gi, hang nam két qua 1am viéc dugc danh gia boi quan 1y tryc tiép va nhan
su cua cong ty, ludn dat két qua lam viéc hiéu qua hodc hiéu qua cao. Vi mirc
lurong 9.000.000d/thang.

Ngay 21/03/2018, Cong ty to chirc thi triuc tuyén nghiép vu ctia b phan
nhuong quyén thuong hiéu. Thoi gian thi 45 phut véi 60 cau tric nghiém. Noi
dung bai thi voi 1/3 cau hdi khong thudc cong viéc hang ngay cua t6i ma thude
cong viéc cua cap cao hon nhung t6i van tham khao tai liéu dé hoan thanh bai
thi. Sau khi hoan thanh bai thi hé thong khong thong bao két qua ngay. Ngay 04
va 05 thang 04/2018, Cong ty to chic phong vén truc tiép tai N, gom 1 nhan su
va 1 bén thir ba khong am hiéu gi vé nghiép vu chuyén mdn hang ngay toi lam
viéc. Ngay 04/05/2018 theo nhu mail ndi bo ctia cong ty, moi tat ca 43 nhan vién
tap trung tai Khach san E, quan 5, TP HCM dé nhan thong bao két qua thi tuyén
va phd bién nhimg thong tin lién quan trong d6 c6 t6i, t6i cung voi 43 nguoi
thudc bd phan nhuong quyén thuong hiéu trén toan qudc tap trung tai dia diém
trén, trong phong gom c6 ba Nguyén Thi G - Pho tong giam dbc khdi giao dich
bao hiém, ba Tran Lam Thiéu O - Giam ddc bo phan luong thudng va phic 10,
ba Nguyén Thi Thu H - Nhan vién b phan nhan su. Tai cudc hop cac ba G, Oanh
thong bao 43 nhan vién dang co mit tai diy khong dau ky thi kiém tra nghiép vu
vira qua va dua ra cho chdng t6i 2 Iva chon:

Lua chon 1: Nghi viéc va chon goi hd trg trong vong 48h ké tir ngay
04/05/2018 dén 17h ngay 06/05/2018.

Lua chon 2: On lai nghi¢p vu va tham gia thi lai dé Cong ty xét tuyén lai
mot 1an nita va néu dau thi s sap xép cong viéc moi.

T6i cO yéu cau nhan sy cung cap két qua thi, nhung ba Oanh da tir chdi vi
Iy do bao mat thong tin, nhan sy hua tra 10i riéng két qua cia timg ngudi nhung
dén nay khong c6 thong tin gi. Toi c6 hoi vay két qua ndy dua trén tiéu chi gi va
nhan su o tra 101 1a dya vao két qua thi truc tuyén, két qua phong van va tiéu chi



kinh doanh cta cong ty. Trong vong 30 phit bo phan nhan sy hdi thuc tdi dua ra
lwra chon ctia minh va nhdn manh 13 géi hd tro cang vé sau s& cang giam sb tién
duogc COng ty hd tro. TOi da ding ky xin thi lai, va duge 6n lai nghiép vu nhung
nhitg gi duge 6n déu ndm trong cong viée co ban hang ngay bai di nim rd.
Trong lic giai lao t0i c6 noi chuyén voi ba Nguyén Thi G thi dugc tra 16i khi thi
tuyén lai thi Cong ty ciing chi tuyén lai 3 nhan vién (trong khi d6 danh sach ding
ky 6n lai gdbm hon 20 nhan vién). Va dugc biét thém 1a két qua thi tuyén dot vira
roi 12 do bén thtr 3 quyét dinh Cong ty khong c6 can thiép dugc. Pén chiéu ngay
05/05/2018 chiing tdi dén van phong Cong ty tai 37 T, TP H6 Chi Minh dé xem
cu thé ndi dung ban thoa thuan chdm dat hop dong lao dong. Tai day, t6i duoc
nhan vién nhan su cho xem qua ban thoa thuan chdm dit hop dong lao dong trong
vong 05 pht, tdi co yéu cau cho cam vé nha dé xem cho k¥ rdi bao lai sau, nhung
ho da khong ddng y. Qua buc xtic vi hanh vi thiéu dao dic cia cong ty, hon nita
ho thuc ép t6i phai ky trudc 17h ngay 6/5/2018 thi méi c6 goi hd tro ciia cong ty,
néu khong ky thi quyén loi dé nghi viéc s& khong con nita. Do qua bat man véi
su khong rd rang va don nhan vién vao sy lwa chon khong thoa dang cua Cong
ty nén lic 16h 45° cing ngay, t6i di ky vao 02 ban thoa thuan cham dut hop dong
lao dong do chinh Cong ty soan san va khong co bat cit mot trao doi hodc dam
phan gi véi t6i. Hon nira, sau nay khi nhén lai ban théa thuan nay doc lai va théy
rat nhiéu nodi dung gian dbi, khong dung su that, vi pham phap luat va khong co
su trao d6i ban bac trude voi tdi. Ngay 7/5/2018, t6i nhan duoc Email ndi bd
Cong ty yéu cau ban giao cong viée trong ngay 07/05/2018, néu sau ngiy nay
phai thong bao véi Cong ty dé sap xép phu hgp. Moi quyén han va Email ndi bo
déu bi cat quyén ngay trong ngay 07/05/2018. Ngay 6/6/2018, t6i nhan duoc qua
duong buu dién 01 ban thoa thuan chdm dut Hop dong lao dong lap ngay
05/05/2018 do ba BUi Thi T T2 - Pho tong giam doc nhan sy ky nhung khong co
dong dau cua cong ty; 01 ban quyét dinh chdm dut hop dong lao dong sb
270304/2018/GXN/Pru duoc ky va ban hanh ngay 04/05/2018 do ba Tran Lé
Qué A - Giam dbc cap cao phu trach lwong thuong, phuc loi, tién luong va phat
trién. Do ban thoa thuan khong dong diu cong ty, ba phai lién lac nhan su va gt
lai dé bo sung. Ngay 05/06/2018 Cong ty chuyén tién thanh toan nghi viéc qua
tai khoan ngan hang nhung khong guri bang ké chi tiét, dén ngay 18/06/2018 sau
nhiéu lan goi dién thoai, va gui thu dién tir CONg ty mdi giri thu thong bao chi
tiét. Ngay 22/06/2018, sau nhiéu 1an goi dién thoai va héi thuc ching t6i méi
nhan duoc s6 Bao hiém x3 hoi va nhan thém mdi ngudi 01 quyét dinh cham dat
hop ddng lao dong do ba Nguyén Thi Thanh T2 - Pho tong giam déc nhan su ky
va ban hanh cing ngay 4/5/2018 va cing s6, ky hiéu van ban nhu quyét dinh
trude (do ba An ky). S6 BHXH murc luong chét s6 1a mirc luong trude khi ting
vao thang 4, khong dung mirc lwong thuc té, khi di lam Béao hiém that nghiép



chang t6i bi thiét thoi quyén loi, sau d6 méi nhan duoc mail bao bi sai s6 BHXH.
Ngay 28/06/2018 Cong ty lai chuyén tién luong nghi viéc va khong kém bang ké
chi tiét, chung t6i giri mail yéu cau, ngay 29/06/2018 Cong ty tra 101 mail kém
bang ké nhung khong mo tap tin dugc. Ngay 29/06/2018 B phan luong phuc o1
ctia CONng ty co giri mail thong bao s6 BHXH cuia ti bi 1am sai lwong thang 4 va
yéu ciu toi gui tra vé Cong ty dé diéu chinh cho ding nhung t6i da ndp cho
BHXH dé lam thu tuc giai quyét tro cap that nghiép va khong mudn mat thoi
gian cho doi va héi thuc nén tdi khong giri vé diéu chinh.

Do vy, toi yéu cau Toa an giai quyét va tuyén bd: Noi dung don phuong chdm
dit hop dong lao dong cua Cong ty ddi voi t6i theo quyét dinh sb 270304-
2018GXN/Pru ngay 04/05/2018 14 trai phap lut, ddng thoi yéu cau Cong ty phai boi
thuong thiét hai cho t6i, cu thé: Thiét hai vé vét chat (luong thang 6/2018 dén thang
6/2021) 03 nam s6 tién 324.000.000 dong; bao hiém xa hoi, BHYT, BHTN tir thang
6/2018 dén thang 6/2021 sd tién 66.420.000 dong; lwong thang thir 13 tir nim 2019
dén 2021 s6 tién 27.000.000 dong; thiét hai vé sirc khoe giam sit, uy tin gia dinh 20
thang luong so tién 180.000.000 dong; thiét hai vé danh du, uy tin, nhan pham 10
thang luong s6 tién 90.000.000 dong. Tong cong 687.420.000 dong.

Khi t6i co quyét dinh thoi viéc t6i dd duge Cong ty chi tra 99.372.118 dong
(Trong d6, tro cAp mat viéc 1am tinh dén ngay 31/12/2018 14 36.270.333 dong va
khoan hd trg dic biét 63.473.083 dong).

Pai dién theo ity quyén Cong ty B trinh bay:

Ba Luu Thi Kim T nguyén 1a nhan vién Cong ty theo Hop dong lao dong
khong xac dinh thoi han (“Hop dong lao déng”). Tinh dén thoi diém trudc ngay
05/5/2018, ba T dugc phan coéng cong tic tai dia ban tinh Pak Lik. Ngay
05/5/2018, ba T va Cong ty da ky két Thoa thuan chdm dat hop dong lao dong,
theo d6, ba T va Cong ty dong thudn viéc Hop déng lao dong duoc cham dut ké
tir ngay 05/5/2018 (“Théa thudn cham dvit hop dong lao dong”).

Thuyce hi¢n nghia vu dugc quy dinh tai thoa thuan cham dut hop déng lao dong,
Cong ty d thanh toan toan bo cac khoan chi tra cho ba T theo diing cam két, dong
thoi, chdt va ban giao s6 bao hiém x4 hoi theo dung quy dinh phép luat.

Cu thé, Cong ty da thanh toan cho ba T 116.415.215 dong. Sau khi tam tinh
khiu trir cac nghia vu thué thu nhap ca nhan va nghia vu thanh toan khoan tmg luong
v6i s tién 6.670.000 dong, ba T d thuc nhan s6 tién: 99.372.118 dong.

Nhu vay, Cong ty khong don phuong chidm dut Hop déng lao dong theo
trinh bay ctuia ba T. Nguoc lai, hop déng lao dong dugc chidm dt thuc hién dua
trén thoa thuan ctia cac bén va Cong ty da hoan thanh nghia vu ctia minh ddi véi
ba T (nghia vu thanh toan va céc nghia vu ban giao ho so, tai liéu) duoc quy dinh
tai thoa thuan nay.



Y kién d6i v6i yéu cau ciia nguyén don: Yéu cau tuyén bd quyét dinh sb
270304/2018GXN/Pru ngay 04/5/2018 1a trai phap luat:

Viéc Cong ty ban hanh Quyét dinh s6 270304/2018GXN/Pru v/v chdm dut
Hop d6ng lao dong d6i véi ba T 1a dya trén thoa thuan cta cac bén Cong ty khdng
don phuong cham dit hop dong lao dong véi ba T.

Thoa thuan chdm dit hop dong lao dong da duoc ba T va Cong ty xac nhan,
cling nhu di dap Gmg day du cac diéu kién co hiéu luc cta giao dich lao dong dugc
quy dinh cu thé tai khoan 1 Piéu 117 B luat Lao dong, theo do:

“1. Giao dich lao dong co hiéu lyc khi co du cac diéu kién sau day:

Chii thé c6 nang liec phdp ludt lao déng, ndng lwc hanh vi lao déng phu
hop véi giao dich lao déng dwoc xdc ldp; Chii thé tham gia giao dich lao déng
hoan toan ty nguyén, Muc dich va noi dung cua giao dich lao dong khong vi pham
diéu cam cua ludt, khong trai dao dirc xa hoi.”

Nhu vay, hop déng lao dong dugc chdm dut theo quy dinh tai khoan 3 biéu
36 Bo luat Lao dong - hai bén thoa thuan chdm dat Hop dong lao dong. Do do,
viéc COng ty ban hanh Quyét dinh s6 270304/2018GXN/Pru dé chdm dut Hop
dong lao dong véi ba T 1a phu hop.

Nay ba T yéu cau COng ty boi thuong thiét hai vé vat chat, ton that vé sic
khoe, ton that vé gia dinh, t6n that vé uy tin va danh du. Tong cong 687.420.000
d6ng. Tuy nhién, nhu trén da phan tich vé tinh hiéu luc ctia Thoa thuan cham dut
hop déng lao dong, CONg ty nhan thiy khong co cin ctr phap 1y 1an thyuc té dé
cong ty chép nhan dén bu mot phén hodc toan b thi¢t hai theo yéu cdu cua ba T.
Do vay, dé nghi Toa can cir Khoan 3 Diéu 36 cua Bo luat Lao dong dé tuyén xu
béc toan bd yéu cau khoi kién ctia ba T.

Tai bin dn sé 01/2019/LD-ST ngay 19/6/2019 ciia Toa dn nhén din
thanh phé Buén Ma Thugt, tinh Dik Lik da quyét dinh:

Cin ctr cdc Diéu 32; Diéu 35 Bo luat TTDS; c4c Diéu 15; Diéu 16; khoan 3
Piéu 36; khoan 1 Piéu 48 cua B Luat lao dong; Piéu 12 nghi quyét sb
326/2016/UBTVQH14, ngay 30/12/2016 quy dinh vé muc thu, mién, giam, thu
ndp, quan ly va sir dung an phi va I¢ phi Toa an.

Tuyén xu: Bac don khoi kién ctia ba Luu Thi Kim T vé yéu cau tuyén bd
Quyét dinh s6 270304/2018GXN/Pru ngay 04/05/2018 ctia Cong ty B la trai phap
luat va yéu cau Cong ty B phai bdi thuong thiét hai vé vat chat, tién luong, Bao
hiém x4 hoi, Bao hiém y té, Bao hiém that nghiép. Thiét hai vé sttc khoe giam
sat, uy tin gia dinh. Thiét hai vé danh du, uy tin, nhan pham. Tong cong 13
687.420.000 dong.

Ngoai ra, Toa 4n cap so tham con tuyén vé an phi, quyén yéu cau thi hanh
an va quyén khang cao cho cac dwong sy theo quy dinh ctia phép luét.

Ngay 01/7/2019, ba Luu Thi Kim T khang cao toan bd ndi dung ctia ban



an so tham sd: 01/2019/LD-ST ngay 19 thang 6 ndm 2019 ctia Toa an nhan dan
thanh phd Budn Ma Thudt, tinh Dak Lik theo huéng dé nghi cAp phiic thim stra
an so tham chap nhan toan bd yéu cau khai kién cta nguyén don.

Tai phién toa, nguyén don ba Lwu Thi Kim T thay d6i mot phan noi dung
don khoi kién va don khang céo.

Ludt sw bdo vé quyén va loi ich ciia cho nguyén don trinh bay quan diém
bdo vé, tranh ludn déi dap: Cong ty cham dit hop dong lao dong véi ba T do
thay di co cAu nhung khong thuc hién dang trinh tu thu tuc theo quy dinh tai
Diéu 44 cta Bo luat lao dong; Thong bao phuong an sir dung lao dong sau khi
d3 cham dut hop dong lao dong vai ba T; Cong ty can cir vao bién ban thoa thuan
v6i ba T dé ban hanh quyét dinh cham dut hop 13 khong c6 can cir, vi ba T khong
c6 don xin nghi viéc, ba T khong tu nguyén xin nghi viéc, Cong ty ban hanh
quyét dinh chAm dit hop dong lao dong voi ba T trude khi ba T ky bién ban thoa
thuan, ba T c6 ky vao bién ban théa thuan hay khong thi Cong ty cling da ban
hanh quyét dinh chAm dut hop dong lao dong voi ba T; Cong ty dua ra hai lya
chon nén budc ba T phai ky bién ban thoa thuan dé géi ho trg khong gidm. Do
d6, quyét dinh chim dut hop dong lao dong 1a don phuong cham dut hop dong
lao dong trai phap luat. Pé nghi HDXX, chap nhan khang céo cua ba T, stra ban
an so thim theo huong chép nhan toan bo yéu cau khoi kién ctia ba T.

Cdc Ludt sw bdo vé quyén va lpi ich ciia cho bi don don trinh bay quan
diém bdo vé, tranh ludn doi dap: Cong ty, ddng ¥ véi Ban an so tham sd
01/2019/LD-ST ngay 19/6/2019 ctia Toa an nhan dan thanh phd Buén Ma Thudt,
khéng dong ¥ v6i yéu cau khoi kién, yéu cau khang céo cua ba T, dé nghi HDXX
khong chap nhan khang cdo ma giit nguyén Ban an so tham. Bdi, hai bén chim
dut hop dong lao dong 1a tu nguyén theo quy dinh tai khoan 3 Diéu 36 cua Bo
luat lao dong, chir khong don phuwong chadm dut hgp dong lao dong trai phéap luat
theo quy dinh tai Diéu 44 cta Bo luat lao dong; ba T cho ré‘mg bi ép budc ky bién
ban thoa thuan chdm dut hop ddng lao dong 1a khong co cin ctr, ba T di cin nhic
rat k¥ trudce khi lga chon nghi viée dé nhan go1 ho tro dic biét tir cong ty, Cong
ty khong c6 su ép budc; quyét dinh cham dut hop dong lao dong dugce ban hanh
trude khi ba T ky bién ban thda thuén la do sai s6t trong khau ra soat van ban.
Do d6, quyét dinh chdm dut hop dong lao dong 1a dwa trén su tu nguyén thoa
thuén gitra cadc bén nén c6 gia tri phap ly.

Dbi voi yéu cau khang cdo cua ba T trong d6 co thay ddi, bd sung mot
phan yéu cau khoi kién gdm: Yéu cau Cong ty tra tro cap thdi viée, tién thuong
nam 2018, tro cAp hai thang tién luong, thu nhap bi mat 1 vuot qua pham vi khoi
kién ban dau, khong thudc pham vi xét xur phuc tham. Dé nghi HDXX khong
xem xét.

Tai phién toa, dai dién Vién kiém sat nhan dén tinh Dak Lk phat biéu quan diém:



Vé t6 tung: Trong qua trinh thy 1y giai quyét vu an, Tham phan, Hoi dong
xét xir, cac duong su da chp hanh ding quy dinh cua ctia phéap luat TTDS.

Vé ndi dung: Pai dién VKSND phan tich, danh gia céc tai liéu ching ctr co
trong ho so vu 4n, 10 tranh tung ctia cac duong su tai phién toa dong thoi dé nghi
HPXX ap dung khoan 1 Diéu 308 cia BLTTDS khong chip nhan khang céo cta
nguyén don, giit nguyén Ban 4n so thim s6 01/2019/LD-ST ngay 19/6/2019 cua
Toa an nhan dan thanh phd Budén Ma Thudt.

NHAN PINH CUA TOA AN:

Can ctr vao cac tai li€u cé trong ho so vu an da dugce tham tra tai phién toa, can
ctr vao két qua tranh luén tai phién toa trén co s¢ xem xét day du cac tai liéu ching cur,
101 trinh bay cia cac duong su, ¥ kién cua Kiém sat vién, HDXX nhan dinh:

[1] Vé t6 tung:

[1.1] V& thoi hiéu khoi kién: Cong ty ban hanh 2 quyét dinh cing sb
270304/2018GXN/Pru ciing ngay 04/05/2018, ba T cho rang quyén va loi ich hop
phéap bi xam pham nén ngay 24/8/2018 ndp don khaoi kién 1a con trong thot hidu
khai kién theo quy dinh tai cac Diéu 183; 184; 185 ciia BLTTDS; 149 dén 157;
429 cua BLDS; khoan 2 Diéu 202 cua B luat lao dong. Do do, TAND TP. Buon
Ma Thuot giai quyét 1a dung quy dinh;

[1.2] Nguyén don khang cao trong thoi han luat dinh nén vu an duoc giai
quyét theo thu tuc phuc tham 1a phu hop.

[2]. Xét yéu cau khoi kién va yéu cau khang cdo ctia nguyén don ba Luu
Thi Kim T cho riang 2 quyét dinh c6 cung s6 270304/2018GXN/Pru, cing ngdy
4/5/2019 vé viéc cham dut hop dong lao dong cua Cong ty 1a don phuong chim
dut hop dong trai phap luat, Hoi dong xét xtr thy rang:

[2.1]. Qué trinh tham gia tb tung tai cép so tham cling nhu tai phién toa
phuc thim hoém nay, cic bén duong su déu xac nhan ngay 08/08/2005, ba T va
cong ty ky két hop dong lao dong thdi han 01 nam (tir ngay 08/08/2005 dén
07/08/2006), v6i cong viéc nhan vién phuc vu khach hang tai thanh phd Bubén Ma
Thudt. Mic du, da duoc giai thich bang vin ban vé nghia vu cung cap hop dong
lao dong nay nhung cac bén duong sy xac nhan hop dong 1a c6 that nhung thoi
gian di 1au, qua trinh quéan 1y, luu trir khong con nén khong cung cap duoc cho
Toa an, ddng thoi bi don, cung cap mot hop dong lao ddng mau (BL 104) va xé&c
nhan c6 ndi dung hinh, thirc nhu hop dong di giao két voi ba T. Nhu vay, 16i thira
nhan cta cac bén duong su 1a ching cir khong can phai ching minh dugc quy
dinh tai diém a khoan 1 Diéu 92 cia BLTTDS. Sau khi hét thoi han 1 ndm cua
hop ddng, cac bén khong théng bao vé thay d6i hay cham dut hop dong lao dong
cling khong ky hop dong lao dong nao khac ma ba T van tiép tuc lam viéc tai



Cong ty cho dén ngay cham dut hop dong lao dong. Do d6, hop dong lao dong
gitta ba T v6i Cong ty duge xac dinh 1a loai hop dong lao dong khong xac dinh
tho1 han theo quy dinh tai khoan 2 Diéu 22 cua Bo luat lao dong.

[2.2] Qua trinh giai quyét vu an, cac bén duong sy déu thira nhin ngay
21/03/2018 Cong ty t6 chirc ki thi kiém tra nghiép vu giao dich bao hiém va dich
vu khach hang hoan hao duoc kiém tra, phong van truc tuyén lay két qua 1a muc
tiéu quan trong dé danh gia ning luc chuyén mén, lam co s cho viée bd tri, xay
dung doi ngli nhan su chuyén nghiép va tai co cau phd hop. Ba T cing mot sb
ngudi lao dong khac (43 ngudi) phai tham gia ky thi. Dén ngay 04/5/2018, Cong
ty thong bao két qua ki thi ba T khong dat. Pong thoi, Cong ty dua ra hai phuong
an lya chon hodc 1a nghi viéc va chon goi hd trg trong vong 48h ké tir ngay
04/05/2018 dén 17h ngay 06/05/2018 hoic 6n lai nghiép vu va tham gia thi lai dé
Cong ty xét tuyén lai mot 1an nira va néu dau thi s& sap xép cong viéc moi cho ba
T cung nhitng nguoi thi khong dat. Nhu vay, c6 cdn cr xac nhan day la truong
hop Cong ty thay d6i co cau la phu hop véi 10i thira nhan cta cac bén duong sy,
pht hop véi tai liéu chimg ctr do Cong ty giao ndp gdm: Thong bao ndi bo HR-
20180319 ngay 19/03/2018 vé thay doi nhan su va co cau to chiic, Thong bao noi
bo s6 1203/2018 ngay 19/03/2018 vé viéc kiém tra nghiép vu giao dich bao hiém
va dich vu khach hang hoan hao, tong hop cau hoi kiém tra nghiép vu, miu cau
hoi phong van, Bién ban cudc hop to chuc lai lao dong 1ap ngay 27/4/2018, Thong
bao phuong 4n sir dung lao dong khi chdm dit hop dong lao dong vi Iy do thay
d6i co cau, cong nghé cuia Prudential s6 21-08/05/legal ngay 07/05/2018, s 22-
10/05/legal ngay 10/05/2018 va sb 23-23/05/legal ngay 23/05/2018, phu hop voi
quy dinh tai Diéu 44 cua Bo luat lao dong. Tai Piéu 44 cta BLLD quy dinh “
1.Truwong hop thay déi co cau, cong nghé ma dnh hwdng dén viéc lam ciia nhiéu
nguoi lao dong, thi nguoi sw dung lao dong co trach nhiém xdy dung va thuc hién
phuwong dn sir dung lao dong theo quy dinh tai Diéu 46 ciia B ludt ndy; truong
hop ¢6 ché lam viéc méi thi wu tién dao tao lai nguoi lao déng dé tiép tuc sir dung.

Trong truong hop nguoi siv dung lao déng khéng thé gidi quyét dwoc viée
lam méi ma phdi cho nguoi lao dong théi viéc thi phdi trd tro' cdp mdt viée lam
cho nguoi lao dong theo quy dinh tai Piéu 49 cia B ludt nay.

3. Viéc cho théi viéc doi véi nhiéu ngueoi lao dong theo quy dinh tai Diéu nay chi
dwoc tien hanh sau khi dé trao doi véi t6 chire dai dién tap thé lao dong tai co so va
théng bdo trude 30 ngay cho co quan quan Iy nha nuée vé lao déng cdp tinh”.

Tai biéu 13 ctia Nghi dinh 05/2005/ND-CP ngay 12/01/2015 cua chinh phu
quy dinh “1. Thay doi co cdu, cong nghé tai khodn 1 Piéu 44 ciia Bé ludt Lao
déng gom cdc treong hop sau day:



a) Thay déi co cdu té chire, t6 chire lai lao dong;

3. Truong hop thay doi co ciu, cong nghé hodc vi Iy do kinh té ma anh huwong
dén viéc lam hodc c6 nguy co mdt viéc lam, phdi cho théi viéc tir 02 nguoi lao
dong tro lén thi nguoi su dung lao dong thuc hién nghia vu theo quy dinh tai Piéu
44 cua B¢ ludt Lao dong.”

Mic du, khong nam trong ké hoach thuong xuyén, ké hoach dinh ky ciing
nhu théa ude lao dong, nd1 quy lao dong khong quy dinh nhung ngay 19/03/2018
Cong ty ban hanh Thong bao ndi bd s6 HR-20180319 vé thay d6i nhan sy va co
cAu td chtrc, s6 1203/2018 vé viéc kiém tra nghiép vu giao dich bao hiém va dich
vu khach hang hoan hao thi sau ba ngay tirc ngay 21/3/2018, Cong ty da to chirc
ky thi, dén ngay 04/05/2018, Cong ty thong bao két nhiéu ngudi lao dong khong
dat trong d6 c6 ba T ddng nghia v&i viéc nhidu ngudi lao dong tai bd phan khoi
giao dich bao hiém va nhudng quyén thuong hiéu khong con viéc 1am vi chinh
sach thay doi co cdu t6 chirc, to chirc lai lao dong cuia Cong ty khong con ton tai
bd phan nhuong quyén thuong hiéu. Pang 18, khi c6 ké hoach co cau to chue, to
chtrc lai lao dong din dén nhiéu nguoi lao dong phai théi viéc, Cong ty phai thyuc
hién dung quy dinh vé nghia vu clia nguoi sir dung lao dong nhu: Phai xay dung
phuong an sir dung lao dong; Phai tién hanh trao ddi voi t6 chuc dai dién lao dong
tap thé (Ban chdp hanh céng doan co sé hodc ban chap hanh céng doan cdp trén
triec tiép co 6 & noi chua thanh Idp céng doan co so) va thong bao trude 30 ngay
cho co quan quan 1y nha nude vé lao dong cap tinh (titc S6 lao déng thwong binh
va xd héi Tp. Ho Chi Minh). Nhung thiy rang: Sau khi di t6 chuc ky thi (ngay
21/3/2018) va sau khi c6 két qua ba T ciing nhiéu nguoi lao dong khong dat (ngay
04/05/2018) thi ngay 27/4/2018 Céng ty méi to chirc cudc hop vé viéce to chirc lai
lao dong, 07/5/2018 Cbng ty ban hanh Thong bao phuong an sir dung lao dong
khi chdm durt hop ddng lao dong vi 1y do thay ddi co cau, cong nghé ctia Prudential
s6 21-08/05/legal, ngay 10/05/2018 Cong ty ban hanh thong bao s 22-10/05/legal
vé viéc bo sung ndi dung trong phuong an sir dung lao dong khi chim dut HPLD
vi 1y do thay ddi co ciu cong nghé ctiia Prudential, 23/05/2018 Cong ty ban hanh
Thong bao ) 23-23/05/1egal, vé viéc cap nhat ndi dung trong phuong an str dung
lao dong khi cham dut HPLD vi 1y do thay d6i co cau cong nghé ciia Prudential.
Trong khi d6, cung ngay 4/5/2018 Cong ty da ban hanh 2 quyét dinh cing sb
270304/2018/GXN/Pru vé viéc cham dit hop dong lao dong véi ba T. Do d6, co
cin ctr xac dinh COng ty vi pham nghia vu ctia ngudi st dung lao dong vé trinh
tu, thu tuc, thoi gian xay dung phuong an sir dung lao dong, trach nhiém trao doi
véi to chire dai dién lao dong tap thé, nghia vu thong bao trudc cho co quan quan
Iy nha nudc vé lao dong cap tinh theo quy dinh tai diém a khoan 2 Piéu 38; Diéu



44 cua BLLD; Diéu 13 ciia Nghi dinh s6 05/2005/ND-CP ngay 12/01/2015 cua
Chinh phu.

[2.3] Xét Vin thoa thudn cham dut hop dong lao dong 1ap ngay 05/05/2018,
gitta Cong ty va ba T thiy rang: Ba T d4 1am viéc tai Cong ty gan 13 nam (tir ngay
08/8/2005 cho dén ngay ky bién ban thoa thuin chim dat hop ddng lao dong) nén
c6 can ctr xac dinh ba T mong mudn duoc lam viée va gan bo 1au dai véi cong ty,
Cong ty cho rang ba T ty nguyén thoa thuan xin chim dit hop dong lao dong 1a
khdng c0 co so6. Bai 1€, nhu nhan dinh va phan tich tai [2.1] day la truong hop
Cong ty thay dbi co cau, cong nghé. Tai bién ban hop Cong doan ngay 27/4/2018,
Cong ty thong bao Phong nhuong quyén thwong hiéu sé& chdm dat hoat dong ké
tir ngay 21/05/2018 va chinh thirc giai thé khong con ton tai trong co cau to chirc
ctia Cong ty ké tir ngay 08/6/2018, Toan thé nhan vién thudc phong nhuong quyén
thuong hiéu sé trai qua qua trinh xét tuyén noi bo (kiém tra nghiép vu) dé Gng
tuyén vao vi tri mai, tuy nhién ) luong nguoi lao dong duoc b tri tai bo phan
nhuong quyén thuong hiéu (cii) nhiéu hon sé lugng ngudi lao dong dugc wu tién
b tri & bd phan méi nén sau cude thi dwong nhién phai c6 ngudi lao dong budce
phai thoi viéc va thuc té, ngay 21/03/2018, ba T va nhiéu ngudi ciia bd phan
nhuong quyén thuong hiéu tham gia ky thi, ngay 04/05/2018 Cong ty théng bao
ba T va nhiéu nhan vién khong dau ky thi. Ba T cho rang, Cong ty dua ra hai su
lya chon cho ba T va nhitng ngudi thi khong dau lya chon: 1. On lai nghiép vu va
tham gia thi lai dé COng ty xét tuyén 1an 2 néu dau thi s& sap xép cong viéc mai;
2. Nghi viéc va chon géi hd trg trong vong 48h ké tir ngay 04/05/2018 dén 17h
ngay 06/05/2018 nhan manh goi hd trg cang vé sau s& cang giam, ba T cho rang
Cong ty thac ép phai ky thoa thuan chidm dit hop dong lao dong trude 17h ngay
6/5/2018 thi méi dugc nhan goi hd tro dic biét cta cong ty, néu khong sé khong
dugc nhan goi hd tro dac biét. Xét 16i khai ctua ba T hoan toan phu hop v61 bién
ban hop céng doan cila cong ty. Nhu vy, viéc cham dat hop dong lao dong cua
Cong ty voi ba T noi riéng va nhiéu ngudi lao dong khac nodi chung d3 ndm trong
ké hoach, c6 sy tinh toan, budc nguoi lao dong phai ky vao bién ban théa thuan
cham dut hop ddng lao dong nhanh va ngay néu khong ngoai cac khoan phu cép,
trg cap nguoi lao dong dugce huong theo quy dinh cta phap luat sé khong dugc
nhan khoén hé tro dic biét tir cong ty. Do do, co6 can ctr xac dinh viéc ky bién ban
thoa thuan cham dit hop dong lao dong khong xuét phat tir nguyén tac thoa thuan,
tu nguyén, thién chi, binh déng, ton trong quyén va lgi ich hgp phap cua nhau ma
Cong ty can ctr vao két qua ki thi danh gia nang lyc chuyén mon nén bién ban
thoa thuan cham dit hop ddng lao dong khong c6 gia tri, khong phat sinh quyén
va nghia vu gitta cac bén din dén quyét dinh cham dirt hop dong lao dong can cir
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vao bién ban thoa thuan 1a khong phu hop véi quy dinh tai khoan 3 Piéu 36 cua
BLLD, can xac dinh Cong ty cho ba T thdi viéc 1a don phuong cham dit hop dong
lao dong trai phap luat theo quy dinh tai Diéu 41 cua BLLD.

[2.4]. Xét yéu huy 2 quyét dinh vé viéc cham dit hop ddng lao dong c6 clng
s6 270304/2018/GXN/Pru, cung ngay 4/5/2019, cing hinh thtrc va cing ndi dung
mot do ba Bui Thi T T2 - pho téng gidm ddc nhan su, mot do ba Lé Tran Qué A
- Giam ddc cap cao phy trach tién lwong, thudng, phuc loi, tién lwong va phat trién
ky ban hanh. Thay rang: Tai diém 2 muc A cua gidy Gy quyén s 05-30/01/Legal
ngay 30/01/2018(BI 102). Tong giam ddc Cong ty da iy quyén cho ba T2, ba A
dugc ban hanh va ky két van ban cham dirt hop dong lao dong. Do dé, Quyét dinh
cham dut hop dong lao dong ciia Cong ty véi ba T dugce ban hanh ding thim
quyén. Tuy nhién, quyét dinh chim dat hop dong lao dong Cong ty ban hanh
04/5/2018, can clr: Noi quy lao dong ciia cong ty; hop dong lao dong ky ngay
08/8/2005 gitra Cong ty véi ba T; don xin nghi vi¢c/thda thuin cua ba T. Trong
khi, ndi quy lao dong (BI tir 75-88) ctia Cong ty dugc S& lao dong thuong binh va
x4 hoi - UBND TP. H theo thong bao s6 30117/TB-SLDTBXH-LD ngay
20/11/2017 chi 1a can cir dé xtr Iy ky luat lao dong, thuc hién trach nhiém vat chat
d6i véi nguoi lao dong vi pham Noi quy lao dong, khong quy dinh chdm dit hop
dong lao dong, qua trinh tham gia t6 tung ciing nhu tai phién toa phiic tham bi don
thtra nhan ba T khong vi pham Noi quy lao dong, khong bi xur 1y k¥ luat lao dong;
d6i v6i hop dong lao dong ky ngay 08/8/2005 gitta Cong ty voi ba T duge nhin
dinh tai [2.1]. Bi don, cung cap mot hop dong lao dong mau (BL 104) va xac nhan
c¢6 ndi dung hinh thirc nhu hop dong da giao két voi ba T, tai Piéu 4 cia hop dong
quy dinh quyén cua ngudi st dung lao dong dugc chdm dat hop dong lao dong
theo thoa udc lao dong tap thé va ndi quy lao dong, tuy nhién, thao udc lao dong
va ndi quy lao dong ctia Cong ty lai khong quy dinh chdm dut hop dong lao dong
trong truong hop tai co ciu lai vi tri viéc 1am thong qua ky thi Cong ty da cham
dat hop dé)ng lao dong voi ba T thé hién 6 muc dich, ké hoach c6 su tinh toan,
sép dat dé cho ba T thoi viéc nhiam trdn tranh trach nhiém vat chat déi véi nguoi
lao dong; don xin nghi viéc/thda thuan cua ba T, ba T khong c6 don xin thoi viée,
bién ban thoa thuan lap ngay 04/4/2018, giita ba T va Cong ty khong thé hién y
chi tu nguyén ctia ba T nhu d3 phan tich tai [2.3]. Ngoai ra, quyét dinh chim dut
hop dong lao dong ban hanh ngay 04/05/2018 (BL26), mic du c6 hiéu luc tir ngay
06/5/2018 nhung mdt trong nhitng cin c& ban hanh quyét dinh 13 bién ban thoa
thuan cham dut hop dong lao dong giita Cong ty voi ba T (BL: 24) lai dugc ky
két ngay 05/5/2018. Nhu vay, quyét dinh chdm dit hop dong lao dong duoc ban
hanh trudc khi cac bén ky thoa thuan cham dit hop dong lao dong 01 ngay 1a thé
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hién su tinh toan, sip xép cua Cong ty dbi voi ba T va doan trude ba T bude phai
Iwra chon ky bién ban thoa thuan dé giam thiét hai d6i voi goi hd tro dic biét nhu
Cong ty cam két. Do do, Cong ty ban hanh 02 Quyét dinh cing sb
270304/2018/GXN/Pru cing ngay 04/05/2018 vé viéc chidm dat hop dong lao
dong voi ba T 1a don phuong cham dit hop ddng lao dong trai phap luat theo quy
dinh tai Diéu 41 cta BLLP do khong tuan thu ding trinh ty, thu tuc vé viéc trao
d6i, thong bao thay ddi co cau voi dai dién ngudi lao dong, vé thu tuc diang ky véi
co quan quan 1y lao dong, vé thoi gian bao trude nham tron tranh trach nhiém vat
chat, nén can chip yéu cau ctia ba T, can huy 02 quyét dinh.

[2.4] Xét yéu cau ctiia ba T vé viéc budc Cong ty phai truy dong bao hiém y
té, bao hiém xa hoi, bao hiém that nghiép va boi thuong thiét hai vé danh su, uy
tin, sttc khoe, tinh than cho ba T. Thay rang: Nhu nhan dinh va phén tich tai [2.1],
[2.2], [2.3] va [2.4] Cong ty ban hanh quyét dinh chdm dut hop dong lao dong 1a
don phuong cham dat hop dong trai phap ludt nén can budc Cong ty phai thuc
hién nghia vu cta nguoi sir dung lao dong dugc quy dinh tai Diéu 42; 44 va 49
cia BLLD. Tai don khéi kién ba T yéu cau Cong ty phai bdi thuong tong cong
687.420.000 dong. Cu thé: Thiét hai vé vat chat (luong thang 6/2018 dén thang
6/2021) 03 nam la 324.000.000 dong; Bao hiém xa hoi, BHYT, BHTN tir thang
6/2018 dén thang 6/2021 1a 66.420.000 dong; Luong thang thir 13 tir nam 2019
dén 2021 12 27.000.000 dong; Thiét hai vé stic khoe giam sit, uy tin gia dinh 20
thang lwong 1a 180.000.000 dong; Thiét hai vé danh dy, uy tin, nhan pham 10
thang lwong 13 90.000.000 dong. Cong ty da T toan cho ba T 99.372.118d.

Tai don khang cdo ba T thay doi, bo sung mét phan yéu cau khéi kién,
tir yéu ciu Cong ty phai bdi thuwéng tong 687.420.000 dong xudng con yéu
cau 381.920.000 dong. Cu thé: Tién luong nhiing ngay khong duoc 1am viéc (tir
thang 5/2018 dén ngay xét xir so tham 1a thang 9/2019) 1a 16 thang x
9.000.000d/thang = 144.000.000 dong; Tién bao hiém xa hoi 29.520.000 dong;
Tién thiét hai danh du, uy tin 10 thang luong co ban 1.490.000 x 10 = 14.900.000
d6ng; Tién luong thang 13 ctia ndm 2018 14 9.000.000 dong; Tién vi pham nghia
vu bdo trudc 45 ngay 1a 1.5 thang luong 13.5000.000 dong; Tién thuong nim
2018 tuong duong vadi 25% thu nhap 1a 27.000.000 dong; Hai thang tién luong
do khong khong dugce b tri cong viéc mdi 02 x 9.000.000d = 18.000.000d; Tro
cap thoi viéc cr mdi nam 1a 01 thang luong tir nam 2005 dén nam 2019 1a
126.000.000 dong.

Tai phién toa phiic thAm ba T thay doi yéu cau tir 381.920.000 dong
xudng con 332.638.194d. Cu thé: Tién luong nhitng ngay khong duoc 1am viée
(tir thang 5/2018 dén ngay xét xir phuc tham 14 thang 15/11/2019) 1a 18 thang x
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9.000.000d/thang= 163.000.000 déng; Tién bao hiém x3 hoi (tir thang 5/2018 dén
ngay xét xir phiic tham 15/11/2019) 33.100.000 dong; Tién thiét hai danh dy, uy
tin 10 thang lwong co ban 1.490.000 x 10 = 14.900.000 dong; Tién luong thang
13 ctia ndm 2018 14 9.000.000 ddng; Tién vi pham nghia vu béo trudc 45 ngay la
1.5 thang lwong 13.5000.000 dong; Tién thuong nim 2018 twong dwong véi 25%
thu nhap 1a 18.138.194d6ng; Hai thang tién lwong do khong khong duoc bd tri
cong viéc moi 02 x 9.000.000d = 18.000.000d; Tro cép thoi viée ¢t moi nam 1a
1/2 thang luong tir nam 2005 dén nam 2019 1a 63.000.000 dong.

Xét ndi dung thay déi, bé sung yéu ciu khéi kién ciia ba T, tai don khéi
kién yéu cau 687.420.000 dong, sau khi xét xir so' thAm xudng con
381.920.000 dong, tai phién toa phic thim xudng con 332.638.194d. Thay
rang: Mic du, tai don khoi kién ba T khong yéu cau Tro cdp théi viéc; Tién
thuong nam 2018; Tién vi pham nghia vu bdo truéce; Hai thang tién lwong do
khéng khéng dwoc bé tri cong viéc méi. Tuy nhién, tong sd tién yéu cau boi
thuong sau khi thay doi, bo sung lai thip hon don khoi kién nén khong vuot qua
pham vi khai kién ban dau, can xem xét giai quyét triét dé vu an tranh mat thoi
gian t6 tung khong can thiét. Xét theo bang chi tra luong thuong do Cong ty giao
nop thi ba T nhan luong tir thang 4/2018 1a trén 9.000.000d nhung ba ba T yéu
cau tra mirc lwong 9.000.000d 14 tu nguyén va phi hop can chap nhan.

- Xét yéu cau caa ba T budc Cong ty:

Phai tra tién luong nhitng ngay khong dugc 1am viée tinh tir thang 5/2018
dén ngay xét xir phuc thim 15/9/2019 1a 18 thang x 9.000.000d/thdng =
163.000.000. HDXX thay: Ba T yéu cau tinh dén ngay xét xir phtic tham 1a khong
phop ma can tinh dén ngay xét xtr so tham 1 144.000.000 ddng; luong thang thir
13 ctia nam 2018 12 9.000.000 dong; Tién vi pham nghia vu bao trudc 45 ngay
1a 1,5 thang luong 13.5000.000d; hai thang tién luong do khong khong dugc bd
tri cong viéc mai 02 x 9.000.000d = 18.000.0004d.

Xét yéu cau boi thuong ton that tinh than do thiét hai uy tin, danh dy, st
khoe twong duwong 10 thang luwong co s& 1.490.000 dong x 10 thing =
14.900.000d. Thay ring, hanh vi don phuong chdm dit hop dong lao dong cua
Cong ty di 1am anh huong dén tinh than cua ba T nén ap dung Piéu 592 cia
BLDS céan chép nhén,;

Xét cac yéu cau trén 13 ¢ cin ctr, pht hop véi thoa ude lao dong tap the,
ndi quy lao dong ciia Cong ty, cac Diéu 42; 44; 49 cia BLLD; Diéu 592 cua
BLLD nén can chip nhan.

Xét yéu cau tro cip thoi viéc cir mdi ndm 1 1/2 thang lwong tir ndm 2005
dén nam 2019 14 36.000.000 dong. HDXX thay, theo quy dinh tai doan 2 khoan 1
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Diéu 44; Piéu 49; Piéu 8 Thong tu sd 47 ngay 16/11/2015 cia B6 LDTBXH;
khoan 2, 3 Piéu 15 ctia Nghij dinh 05/ND-CP ngay 12/01/2015 ctia Chinh phu quy
dinh chi tiét va huéng dan thi hanh mot sé ndi dung caa BLLD; Nghi dinh sb
148/ND-CP ngay 24/10/2018 sira d6i, bo sung mot s6 diéu ciia Nghi dinh 05/ND-
CP ngay 12/01/2015 ctia chinh phu quy dinh chi tiét va huéng dan thi hanh mot
sb diéu cua noi dung cua BLLD. Nhu vay, ba T duogc tra trg cép mét viéc chu
khong phai trg cé\p théi viée. Cu thé: S6 bao hiém xa hoi cua ba T duogce chdt téng
thoi gian dong bao hiém that nghiém 1a 8 nam 7 thang chua duoc hudng nén can
1am tron thoi gian dong bao hiém ba T chua duge huong 14 9 nim, mdi ndm ba T
dugc huong 1 thang luong, lvong dong bao hiém cua ba T 1a 8.649.500d/thang,
thanh tién 77.845.500d (9 nim x 8.649.500d), ba T thay d6i yéu cau tir
126.000.000d xudng con 63.000.0004 13 ty nguyén. Do d6, can budc Cong ty phai
tra trg cap mat viéc cho ba T 63.000.000d 13 phu hop.

Xét yéu cau ctia ba T budc Cong ty phai tra tién thuong nim 2018 twong
duong vai 25% thu nhap 14 18.138.194 dong. HDXX thay: Tai phién toa phic
tham, dai dién Gy quyén cta bi don thira nhan Cong ty c¢6 ké hoach hang quy,
hang nam déu c6 thong bao du kién tién thuong nam 2018 cua ba T 14 18.138.194
déng, tuy nhién s6 tién thudéng cu thé phu thudc vao hiéu qué kinh doanh. Nhu
vy, ba T yéu cau Cong ty phai tra tién thuong nam 2018 1a phu hop véi thong
bao (ké hoach) cua cong ty. Do do, cAn chap nhan budc Cong ty phai chi tra cho
ba T 18.138.194 dong.

Nhu vay, can chép nhan mot ph::in yéu cu khoi kién ctia ba T, can budc
Cong ty phai tra cho ba T tong 280.538.194d, Cong ty dugc khau trir s tién da
chi trd cho ba T 99.372.118d, Cong ty con phai chi tra cho ba T 181.166.076d.

Bac phan mot phan yéu cau cua ba T dbi vai sd tién 52.100.000d.

Xét yéu cau budc Cong ty phai tra cho ba T Tién bao hiém xa hoi 29.520.000
dong 1a khong c6 can ctr. B&i 18, theo quy dinh tai Diéu 186 ctia BLLD thi nguoi
str dung lao dong va ngudi lao dong phai tham gia bao hiém xa hoi bat budc nén
can budc Cong ty pha truy dong bao hiém xi hoi, bao hiém that nghiép cho ba
T tr thang 5/2018 dén thang 9/2019, ba T ¢6 trach nhiém dem sb bao hiém xa
hoi dén co quan c6 tham quyén dé duoc diéu chinh thoi gian dong Bao hiém y
té.

[2.5]. Xét ndi dung bd sung don khéi kién vé viéc yéu cau Cong ty phai
nhan ba T tro lai lam viéc. HDXX thiy: Tai don khdi kién va qua trinh t6 tung tai
cap so tham, don khang c4o ba T khong yéu cau Cong ty phai nhan ba trg lai 1am
viéc, dong thoi yéu cau budc Cong ty phai tra tro cap mat viée 1am dong nghia ba
T khong con mong mudn tré lai 1am viéc. Tuy nhién, tai phién toa phiic thim ba
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T yéu cau Cong ty phai nhan ba trd lai, con Cong ty xac dinh khong thé giai quyét
duoc vi¢e lam cho ba T, khong nhén ba T trd 1ai 1am viéc do Cong ty thay ddi co
ciu khong con phong nhuong quyén thuong hiéu. Xét thiy, ba T dd duoc chip
nhan yéu cau budc Cong ty phai tra tro cAp mat va cac yéu cau khac khi Cong ty
don phuong chdm dut hop dong trai phap luat viéc nén can cir doan 2 khoan 1
Piéu 44 ciia BLLD khong chip nhan yéu cau cta ba T vé viéc budc Cong ty phai
nhan ba T tro lai lam viéc.

Xét quan diém ctia ngudi bao vé quyén va loi ich hop phap ctia nguyén don
14 ¢6 can ctr, can chép nhan mot phﬁn.

Xét quan diém bao vé cia nhimg ngudi bao vé quyén va loi ich hop phap
cho bi don va quan quan diém dé nghi hudng giai quyét vu an ciia Pai dién VKS
1a khong c6 can ctr nén khong duoc chap nhan.

Tir nhitng nhan dinh va phan tich trén. Can chap nhan mot phan khang cdo cuia
nguyén don, sira ban an Lao dong s6 01/2019/LD-ST ngay 06/9/2019 ctia Toa an nhan
dan thanh ph6 Budn Ma Thudt nhu phan tich trén.

Bén 4n so thim thu thap ching ct chua day do, nhan dinh danh gia chua phu
hop dan dén bac toan bd yéu cau khoi kién ctia nguyén don, cap phiic tham da thu thap
b6 sung. Can rit kinh nghiém.

[3] Vé 4n phi lao dong so thdm: Do yéu cau ctia nguyén don duoc chap
nhan mdt phan nén can budc Coéng ty phai chiu an phi LDST 9.058.000d
(181.166.076d x 5%) (lam tron).

An phi phiic tham: Do duoc chap nhan khang cao nén ba Luu Thi Kim T
khong phai chiu 4n phi lao dong phuc tham.

Vi cac lé trén;

QUYET PINH:

[1] Can ct khoan 2 Diéu 308; khoan 2 Diéu 309 cta B luat t6 tung Dén sur.

Cin cr cac Diéu 32, Piéu 35, Piéu 147 Bo luat t6 tung dan su;

Can ctr Diéu 22; Diéu 41; Diéu 42 doan 2 khoan 1 Diéu 44; 49 cua B¢ luat
Lao dong nim 2012; Diéu 8 Thong tu sd 47/2015/TT-BLDTBXH ngay
16/11/2015 ciia BO LBTBXH; khoan 2, 3 Diéu 15 ctia Nghi dinh 05/ND-CP ngay
12/01/2015 ctia Chinh pha quy dinh chi tiét va huéng dan thi hanh mot s6 noi
dung ctia BLLD; Nghj dinh s6 148/ND-CP ngay 24/10/2018 stra d6i, bo sung mot
s6 diéu ctia Nghi dinh 05/ND-CP ngay 12/01/2015 cta chinh phii quy dinh chi tiét
va hudng dn thi hanh mét sb diéu cta nodi dung cia BLLD; biéu 592 cua BLDS;

Can ct cic Diéu 12; 26 Nghi quyét sé 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban thuong vu Qudc Hoi quy dinh vé murc thu, mién, giam,
thu. Nop, quan ly va st dung an phi va 1€ phi ctia Toa an.

15



- Chép nhan mot phan don khang céo cua ba Luu Thi Kim T.

- Sira ban 4n Lao dong so tham sd: 01/2019/LD-ST ngay 19/6/2015 ciia Toa
&4n nhan dan thanh phé Budn Ma Thudt, tinh Pak Lik.

Tuyén xir: Chap nhan mot phan don khoi kién cua ba Luu Thi Kim T:

Huy 02 Quyét dinh cing s6 270304/2018GXN/Pru ciing ngay 04/05/2018
ctia COng ty B vé viéc cham dut hop dong lao dong d6i véi ba Luu Thi Kim T do
ba Bui Thi Thanh T2 — pho tong gidm dbc nhan su, ba Tran Lé Qué A — Giam dbc
cao cp phu trach tién luong, thuong, phic loi, tién lwvong va phat trién ky ban
hanh.

Budc Cong ty B phai tra cho ba T tong 280.538.194d (Hai tram tdm muoi
triéu ndm tram ba mwoi tdm nghin mét tram chin muweoi tw dong); Cong ty B dugc
khau trir sb tién da chi tra cho ba T 99.372.118d (Chin muoi chin triéu ba tram
bay muwoi hai nghin mét tram mwoi tém dong); con phai chi tra cho ba T
181.166.076 (Mot tram tam muoi mot triéu mot tram sau muoi séu nghin khong
tram bay muwoi sau dong).

Bac mot phan yéu cau cua ba T ddi vai s6 tién 52.100.000d. (Nam muroi hai
triéu mot tram nghin dong).

Budc Cong ty B phai truy dong bao hiém xa hoi, bao hiém that nghiép cho
ba T tir thang 5/2018 dén thang 9/2019, ba T c6 trach nhiém dem s6 bao hiém x4
héi dén co quan c6 tham quyén dé diéu chinh s6 bao hiém x4 hoi.

Khong chap nhan yéu cau cia ba T vé viéc budc Cong ty B phai nhan ba T
trd lai lam viéce.

Ké tir ngay c6 don yéu cau thi hanh an cta ngudi duge thi hanh an cho dén
khi thi hanh 4n xong, bén phai thi hanh 4n con phai chiu khoan tién 13i ctia s6 tién
con phai thi hanh an theo murc 1ai suat quy dinh tai Diéu 357, Diéu 468 cua B
luat Dan sy nam 2015.

[2].Vé dn phi :

Ba Luu Thi Kim T khong phai chiu tién an phi LDST va LDPT.

Budc Cong ty B phai chiu 9.058.000d0ng tién an phi LDST.

Céc quyét dinh khac cua an so tham khong c6 khang co, khang nghi da c6
hiéu luc thi hanh ké tir ngay hét thoi han khang c4o, khang nghi.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2 Luat
thi hanh an dan sy, thi nguo1 duoc thi hanh an dan sy, nguoi phai thi hanh an dan
su ¢6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tw nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6,7 va 9 Luat thi hanh
an dan sy; thot hiéu thi hanh an dugce thuc hién theo quy dinh tai Diéu 30 Luat thi
hanh an dan su.
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Ban an phuc tham c6 hiéu luc phap ludt ké tir ngay tuyén 4n.

Noi nhén: TM. HQOI PONG XET XU PHUC THAM
- VKSND tinh Dik Lak; THAM PHAN — CHU TQA PHIEN TOA

- TAND Tp. Budn Ma Thudt;
- Chi cuc THADS Tp. Buén Ma Thudt;

- Buong su; (D3 k)
- Cong thong tin dién tir TA;
- Luu ho so.
Lé Thi Thanh Huyén
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